12/15/71

Memorandum 72-1
Subject: Comments of Justice Reynolds

Summary

Traditionally, new members have been provided background material
relating to law reform and this material has been discussed at & Commisge
sion meeting and some thought has been given to the proper role and ob-
Jectives of the Law Revision Commission. Justice Reynolds also made scme
valusble observations at our December meeting.

Attached is the background material relating to law reform. Alsc sum-
marized in this memorandum are the observations of Justice Reynolds. This
material is for background; we do not believe that any significant time at
the meeting should be given to this materisl.

Justice Reynolds made one observation concerning our meeting proce-
dures that I believe shows an area where improvement is needed. He noted
that it was difficult for anycne to get in a word at the meeting and to
make his point without interruption. This observation is discussed on page 4

of this memorandum and should be considered at the meeting.

Background Material on Law Reform

The Commission has traditionally distributed to new members background
material relating to law reform and the various views as to the proper ob-
Jjectives and functions of law reform agencies. This material has then been
discussed at a Commission meeting. The process has been of some value since
it is worthwhile from time to time to give scme thought to the objectives

the Commission is seeking to achieve,
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I am providing this background material herewith, but I suggest that it
not be discussed at the meeting. We have much to accomplish and little time
to accomplish it., The material is attached for those that are interested in
it. |

The following are the items attached:

(1) Cardozo's article--"A Ministry. of Justice.” Written in 1921, this
article is the classic in the fleld,

{2) Traynor's article--"The Courts: Interweavers in the Reformation of
Law." An interesting article discussing the need for esteblishing lines of
comsunication between the legal scholars, the courts, and the legislature.

(3) Excerpt from "The Machinery of Law Reform in New Zealand." An
analysis of the weakness of the New Zealand Law Revision Committee, concluding
that, where political questions are involved, political considerations cannot
be ignored,

(4) Articles from Western Ontario Law Review. A good comparative dis-

cussion of the law reform agencies in the United States and elsewhere,

QObgervations of Justice Reynolds

Justice Reynoldé, who attended our December meeting, made scme comments
concerning the procedures he had observed in other law reform bedies and
same observations concerning our procedures. There was no opportunity to
discuss his comments and cbservations at our December meeting, and I believe
that it would be worthwhile to discuss at least one of his cbservations at
the Januaery meeting'since it indicates an area where I believe our proce-
dures need to be improved.

l. Commissioners and consultants, Justice Reynolds noted that his

agency and some other foreign organizations have full-time commissioners who
formulate and summit the recommendations. His agency does not use research

consultants although he noted that some other law reform committees do.
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2. Political considerations. Justice Reynolds stated that his commis-

sion reccmmends what is "right" and ignores ™political"” considerations.

3. Urgency. Justice Reynolds stated that his commission works without

any sense of urgency and takes the view that a little bit of work of the
highest quality is better than a large mass of poor work.

4., Formality of procedures. Justice Reynolds stated that the fact

that the commissioners were all full time permitted daily consultation on
an informal basis by the commissioner who was preparing the particular rec-
cmmendation and that decisions were made on a consensus basis rather than
by voting on controversial issues.

9. Technical drafting. Justice Reynolds stated that he felt that the

person in charge of the particular recommendation should be responsible for
the technical drafting. Other commissioners should be concerned with policy
determination, not with drafting. He noted that the camel has been described
as the animal put together by a committee and expressed fhe concern that
drafting by a commission at & meeting might result in a poor product.

This objection merits discussion. I believe that the Commission is
properly concerned with the drafting of statutory provisions. A careful
exemination by the commissioners of proposed langusge has frequently dis-
closed deficiencies, and many times the Commission hes been able to come up
with the precise word or words needed to express the particular concept to be
stated in the statute. At the same time, the Ccamission has not hesitated to
refer matters back to the staff for further research and drafting. I per-
sonally believe that the past practice in this regard has been about as good

as could be devised.



f I

6. Interruptions of speakers at meetings. Justice Reynolds noted that

it was difficult for anyone to get in a word at the meeting and to make his
point without interruption. Professor Williams made the same observation.
Rzcognizing that I am the worst offender in this respect, I believe that
Justice Reynolds has put his finger on one aspect of our procedures that
should be improved.

The December meeting was the first meeting in a number of years where
we had seven commissicners present; during the past several years, we have
had but from three to five commissicners present at meetings; it is likely
that we will have six or seven commissioners present at esach future meeting.
For this reason alene, I believe that some improvement in our procedures is
desirable. In addition, the schedule for the work on prejudgment attachment
is bound tc create a sense of urgency and frustration that will increase the
likelihood of interruptions in the future if we do not recognize the problem
and deal with it.

While it is important to recognize that there is a need to permit the
expression of views without interruption, I know that merely recognizing
that need will not be sufficient to deal with the problem. Accordingly, I
suggest that the Chairman keep this problem in mind and call to the atten-
tion of myself and other offenders--if any--the need to permit persons to
express their views without interruption. I would hope, however, that this
objective could be accamplished without unduly increasing the formality at
our meetings,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TI—IF. courts arc not helped as they could ani ought to be in the _
adaptation of law to justice. The reason they are not helped :

s bccq.gsc there is no one whose business it is to give warning that ]
heip s needed.  Time was when the remedial agencies, though s 7

adequate, were at least in oir own hands, I“mtlon and cquity were

. tools which we conld apply and fashion for ourselves. ‘The a:tlﬁce

was clumsy, but the clumsiness was in some measure atoned for by -
the skill of the artificer. Legislation, supplanting fiction and equity,
has multiplied a thousand fold the power and capacity of the tool,

- but'has taken the use out of our own hands and put itin-thchands

of others. The means of rescue are near for the worker in the mine.
Littic will the means avail unless lines of communication are es-
tablished between the miner and his resguer. We must have’'a
couricr who will carry the tidings of distress to those wha acc there -
to save when signals reach their cars. To-day courts :md leglsla-_
ture work in scparation and aloofness. The penalty is paid both
in the wasted cffort of production and in the lowered quality of

the product. ©On the onc side, the judges, left to fight against

anachronism and injustice by the methods of judge-made law, are
distracted by the conflicting promptings of justice and logic, of
consistency and mercy, and ‘the output of their labors bears the
tokens of the strain. On the other side, the legislature, informed

only casually and intermittently of the nceds and pmblems of the
courts, without expert ar responsible or disinterested or systematlc
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advice as to the workings of one rule or another, patches the fabric
here and there, and mars often when it would mend. Legislature
and courts move on in proud and silent jsolation. Some agency
must be found to mediate between them. :

This task of mediation is that of a ministry of justice. The duty
must be cast on some man or group of men to watch the law
in action, observe the manner of its functioning, and report the
changes needed when function is deranged. The thought is not a
new one. Among our own scholars, it has been developed by Dean
Pound with fertility and power.! Others before him, as he reminds
us, had seen the need, and urged it. Bentham made provision for
such 2 ministry in his draft of a Constitutional Code® Lord
Westbury renewed the plea’® Ouly recently, Lord Haldane has
brought it to the fore again* ‘‘There is no functionary at present
who can properly be called a minister responsible for the subject of
Justice.”® ‘“We are impressed by the representations made by men
of great experience, such as the President of the Incorporated Law
Society, as to the difficulty of getting the attention of the govern-
ment to legal reform, and as to the want of contact between those
who are responsible for the edministration of the work of the
Commercial Courts and the mercantile community, and by the
evidence adduced that the latter are, in consequence and progres-
sively, withdrawing their disputes from the jursdiction of the
Courts.” * In countries of continental Europe, the project has passed
into the realm of settled practice. Apart from these precedents
and without thought of them, the need of such a ministry, of some
one to observe and classify ang criticize and report, has been driven
home to me with steadily growing force through my own work in
an appellate court. I have seen a body of judges applying a system
of case law, with powers of innovation cabined 2nd confined. The
main lines are fixed by precedents. New lines may, indeed, be run,
rew courses followed, when precedenis are lacking. Even then,
distance and direction are guided by mingled considerations of

! Pound, * Juristic Problems of Wational Progress,” 22 Aw, ], oF SocroLocy, 721,
720, 731 {May, 1917); Pound, “Anachronises ja Law,” 3 ], AM. Joomeatuee Soc.,
142, 136 (Feliruary, 1920}

* Works, IX, s97-6x2.

1 3 Xasy, Live oF Losp WestoUry, 192, quoted by Pound, supra.

1 Report of Lord Hxldane's Committes on the Machinery of Government {rg18).

¥ Ibid., p. 63. ¥ Ihid., p. 64.
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logic and analogZy and history and tradition which moderate and
temper the promptings of policy and justice, I say this, not to
criticize, but merely to describe. I have scen another body,
a legislature, free from these restraints, its powers cf innovation
adequate to any need, preoceupled, however, with many issues
more clamorous than those of courts, viewing with hasty and partial
glimpses the thiags that should be viewed both steadily and whole.
1 bave contrasted the guick respoase whenever the interest affected
by a ruling untoward in results had some accredited representative,
especially some public officer, through whom its needs were ren-
dered vocal. A case involving, let us say, the construction of the
Workmen’s Compensation Law, exhibits a defect in the statutory
scheme. We find the Attorney General at once before the legisla-
ture with the reguest for an amendment. We cannot make a
decision construing the tax law or otherwise affecting the finances
of the state without inviting like results. That is because in these
departments of the law, thereisa public officer whose duty prompts
Kim to criticism and action. Secing these things, T have marveled
and lamented that the great fields of private law, where justice is
distributed between man and man, should be left without a care-
taker. A word would bring relief. There is nobody to speak it.

For there are times when deliverance, if we are to have it ~—at
Jeast, if we are to have it with reasonable speed ~— must come to us,
not from within, but from without. Those who know best the
nature of the judicial process, know best bow easy it is to arrive at
an impasse. Some judge, a century or moreage, struck out upona
path, The course seemed to be directed by logic and analogy.
No milestone of public policy or justice gave warning at the moment
that the course was swrong, of that danger lay ahead. Logic and
analogy beckoned another judge still farther. Even yet there was
no hint of opposing or deflecting forces. Perhaps the forces were
not in being. At all events, they were not feit. The path went
deeper and deeper into the forest. Gradually there were rumblings
and stirrings of hesitation and distrust, anxious glances were di- .
rected to the right and to the left, but the starting point was far
behind, and there was no other path in sight.

Thus, again and again, the processes of judge-made law bring
judzes to a stand that they would be glad to abandan if an outlet
could be gained. It is too late to retrace their steps. At all events,
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whether really too late or not, so many judges think it Is that the
result is the same as if it were. Distinctions may, indeed, sapply
for a brief distance an avenue of escape. The point is at length
reached when their power is exhausted. Al the usual devices of
competitive analogies have finally been employed without avail,
The ugly cr antiquated or unjust rule is there. 1t will not budge
unless uprooted. Execration is abundant, but uxecration, i followed
by submission, is devoid of motive power.  Theve is need of a fresh
start; and nothing short of a statate, unless it be the erosive work
of vears, will supply the missing energy. But the evil of injustice
and anachronism is not Hmited to cases where the judicial process,
unaided, is incompetent to gain the mastery. Mastery, even when
attained, is the outcome of a constant struggle in which logic and
symmetry are sacrificed at times (o equity and justice. The gain
may justify the sacrifice; yet it is not gain without deduction.
There is an attendant loss of that certainty which is itself a social
asset, There is a Toss too of simplicity and directaess, an increasing
aspect of unreality, of something artificial and fctitious, when
fudges mask a change of substance, or gloss over its Importance,
by the suggestion of a consistency that is merely verbal and scholas-
tic. Even when these evils are surmounted, a struggle, of which
the outcome is long doubtful, is still the price of triumph. The
result is to subject the couris and the judicial process to a strain as
needless as it is wearing. The machinery is driven to the breaking
point; yet we permit ourselves to be surprised that at times there is
a break. Is it not an extraordinary omission that no one is charged
with the duty to watch machinery or cutput, and to potify the
master of the works when there is need of replacement or repair?
In al} this, T have no thought to paint the failings of our law in
turid colors of detraction. I have little doubt that its bedy is for
the most part sound and pure. Not eves its most zealous advocate,
however, will assert that it is perfect. I do not seek to paralyze
the inward forces, the “indweliing and creative” energies,” that
make for its development and growth. My wish js rather to release
them, to give them room and outlet for healthy and unhampered
action. The statute that will do this, first in one ficld and then in
others, is something different from a code, though, as statute
follows statute, the material may be given from which in time, 4

73 Bryee, Steszs o Histoxy AND JURISPRUDENCE, 609,
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code will come. Cadification s, in the main, restatement. “hat
we need, when we huve gone astray, is change. . Codification s a
slow and tollsome process, which, i hurried, i3 destructive. What
we need is some relief that will not wait vpon the langging years,
Tadeed, a code, if completed, wouli not dispense with mediation
between legislature and judaes, for code is foliowed by commen-
tary and commentary by revision, and thus the task is never done.
“ 4s in other sciences, so in poiitics, it is impossible that all things
should be precisely set down in @ riting; for cnactments must be
universal, but actions are coneerned with particulars”®  Some-
thing less ambitious, in any event, is the requirement of the hour.
Legislation is necded, not to repress the forces through which judge-
made law develops, but to stimulate and free them. Olten a dozen
lines or less will be enough for our deliverance. ‘The rule that is
1o emmancipate is not to imprison in particulars. Itis to speak the
language of general principles, which, once declared, will be devel-
oped and expanded as analogy 20d custom and utility and justice,
when weighed by judges in the balance, may prescribe the mode of
application and the limits of extension. The judiczal process is {o
be set in motion again, but with a new point of departure, a Dew
impetus and direction. In breaking one set of shackles, we are not
to substitute another. We are to set the judges iree.

I have spoken in generalities, but instances will leap to view.
There are fields, known to us all, where the workers in the law
are hampered by rules that are outworn and unjust. How many
judges, if they felt {ree to change the ancient rule, would be ready
to hold to-day that a contract uader seal may aut be modified or
dischargred by another and later agreement resting in parol 7® How
many would hold that & deed, if it is to be the subject of escrow,
must be delivered to a third person, and not to the grantee 7 1°
How many would bold thdt a surcty is released, irrespective of
resulting danage, i by agrecment between principal and creditor
the time of payment of the debt is extended for a single day?¥
How many wouid hold that a refease of one joint tortfeasor is a
release also of the others? - How many would not prefer, instead

 Amrerorie, Pournies, Bk IT {Jowert's translation).

? 3 Winusscown, ConteacTs, §§ 1343y Harels o, Shorall, 250 N. Y. 343 D921l
W Blewite o, Boorum, 142 N. Y. 357 37 . E. 119 {18041,

¥ N, Y. Liie Ins. Co. p. Casey, 175 N. Y. 38t yo N, E. g16 {1gog).
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of drawing some unreal distinction hetween releases under seal and
covenants not to sue,” to extirpate, root and branch, a rule which
is to-day an incumbrance and a snare 7 How long would Pinnel's
cass ¥ survive if its antiquity were not supposed to command the
tribute of respect? How long would Dumpor’s case ¥ maintain a
ghostly and disquicting existence in the ancient byways of the law?

I have chosen extreme illustrations as most iikely to command
assent. I do not say that judges are without compeience to effect
some changes of that kind themsclves. The inquiry, if pursued,
would bring us into 2 field of controversy which it is unnecessary
to enter. Whatever the limit of power, the fact stares us in the
face that changes are vot made. Butshort of these extreme illus-
trations are others, less glaring and insistent, where speedy change
is hopeless unless effected from without. Sometimes the iaroads
upon justice are subtle and insidious. A spirit or a tendency,
- revealing itself in a multitude of little things, is the evil to be rem-
edied. No one of its manifestations is enough, whern viewed alone,
to spur the conscience to revoll. The mischief is the work of a long
secies of encroachments. Examples are many in the law of prac-
tice and procedure® At other times, the rule, though wrong, has
become the cornerstone of past tramsactions. Men have accepted
it as law, and have acted on the faith of it. At least, the possibility
that sorme have done so, makes change unjust, if it were practicable,
without saving vested rights. Ilestrations apain may be found in
wany fields. A rule for the copstruction of wills established a
presumption that a gift to issue is to be divided, not per stirpes, but
per capita’® The courts denounced and distinguished, but were
unwilling to abandon!? In New York, a statute has at last

2 Cilbert . Finch, 173 ¥. Y. 455, 6 M. E. 133 {1g03); Walsh & N. ¥. Ceausal
R.R.Ca, 704 N. Y. 58,97 N. E. 428 [3g33}; of. 21 Corvunis L. REV. 491,

M ¢ Coke, 117; of. Jadlray 5. Thavis, 134 Y. 164, 57, ab N. E. 351 (18g1); Frye .
Hubbell, 74 N, 1L 355, 68 Atl 535 (xgo7); 1 Wi ristoy, CoxTRacts, § 1217 ANSON,
ConTraces, Corbit's ed., p. 537; Ferson, The Eule in Foakes 5. Beer,”” 31 YMLE
L. J. 15 :

W 2 Coke, 115, .

U Yy jurisdictions where procedure is governcd by rules of coart, recormendations
of the miistry afecting the subject-matier of the ruies may be submitied to the judges.

I state the law in New York aad in masy eaker jarisdictions, There are juaris-
dictions where the rule {s different.

¥ Petry v Petry, 186 App. Div. 738, 375 N. Y. Supp. 30 (3g70),.227 N. Y. 621,
125 N. E. g24 {191g); Matter of Duract, 231 N. ¥. 47, 131 N. E. 562 {xgar).
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released us from our bonds,!'® and we face the future unzshamed.

Still more common are the cases where the evil is less obvious,.
where there is room for difierence of opinion, where some -of the

judges. believe that the existing rules are right, at all events where
there is no such shock to conscience that precedents will be
abandoned, and what was right declared as wrong. At such
times there is need of the detached obscrver, the skilful and im-

 partial eritie, who will view the field in its entirety, and not, as

' judges view it, in- isolated sections, who will watch the rule in its
working, and not, as judges watch it, in its making, and who
viewing and watching and classxfymg and companng, will be

ready, under t.he respons:bs.hty of office, with warning and

suggestian
1 note at random, as they oceur 1o me, some of the fields of law

where the seeds of change, if sown, may be fruitful of results. -
" Doubtless better instinces can be chosen. My purpase is, mot

advocacy of one change or another; but the emphasxs of ﬁiustra.—
tion that i concrete and specific. .

It is a rule in some jurisdictions ﬂzat oA sends to B an order
for goods, which C, as the successor to B’s busmem, takes it on
himself to fill, no action at the suit of € will lie either for the price _

or for the value, if A in accepting the goods and keeping them

 believed that they had been furnished to hlm by B, and this though
C has acted without fraudulent intent®® I do not say that this is -

the rule everywhere. There are jurisdictions where the question
is still an open one. Let me assume, however, a jurisdiction where
the rule, as I have stated it, prevails, or even one where; because
the question is unsettled, there is a chance that it may prevail

- . Afield would seem to be open for the declaration by the lawmakers

of 2 rule Tess in accord, perhaps, with the demands of a “juris-

" prudence of conceptions. ' 2 but more in accmd‘mth those of moral- -
- m and justice. Many will prefer to turn to the prmmple Iand down -

i the French Code ClVi.l‘

" D:cedents Estate Lat\ § a7a; L. rgay, . 300, o
" Boulton v Jones, + H. & X 564 (1857% 1 Wrrsror, Co\":ms, § 2o .

Becton Ice-Co. v, Potter, 113 Mass. 28 {1857); Keﬂy Asphalt Co. . Buha Asphalt -

Pa“lﬂ“ Co., 20z N. Y. 68, 72, 105 N, E_ 85 {1914}
l’ound, Alechanical Jurisprudence,” 8§ CovLcuria L, Rev. bog, 608, ﬁzo, Hynes
v N. Y. Central B, R, Co,, 331\1 ¥. 22, 235, 131 M. E. 808 (rg21).

ed |
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) terrenr nest une cause de nullité de ko convention que lorsqu’elle
tombe sur la substance méme de }a chose qui en ‘est I'sbjet. Elle
n’est point une cause de nullité, lorsqu’elle ne tombe gue sur 1a personne
avec laquelle on a inteation de contractcr, % moins que la censidération
de cette personne ne soit la cause principale de Ja convention.” 2l

Much may be said for the view that in the absence of bad faith,
there should be a remedy in quasi contract.™

It is a rule which has grown up in many jurisdictions and has
become ““a common ritual” ¥ that municipal corporations are Hable
for the torts of employees if incidental to the performance or
non-performance of corporate or proprictary duties, but not if
incidental to the performance or non-performance of duties public
or governmental. The dividing line is hard to draw.

“Building a drawbridge, maintaining 2 health department, or a chari-
table institution, confining and pusishing criminals, assaults by police-
men, operating #n elevator ina city hall, driving an ambulance, sweeping
and cleaning streets, have been beid governmental acts. Sweeping and
cleaning streets, street lighting, operating clectric light plants, or water
works, mairtaining prisons, have Leen held private functions.” *
The line of demarcation, though it were plainer, has at hest a
dubious correspondence with any dividing line of justice. The
distinction bas been questioned by the Supreme Court of the United
States® Tt has been rejected recently in Ohio® In many juris-
dictions, however, as, for exanmple in New York, it is supported by
precedent so inveterate that the chance of abandonment is small.
1 do not know how it would fure at the hands of a ministry of justice.
Perhaps such & ministry would go farther, and would wipe out, not
metely the exemption of municipalities, but the broader exemption
of the state.” At least there is a field for inquiry, if not for action.
It is a rule of law that the driver of an automobile or other
vehicle who fails to Yook or listen for trains when about to cross
a raiiroad, is guilty of contributory neglizence, in default, at least,

n Code Civil, Art. 1370,

# Axsow, CoxTracTs (Corbia’s edition), 31; FEESER, Quast CoONTRACTS, 353-3580-
B 52 1lawv. L Rev, 66,

% Iid., 63.

B Workman 5. The Mayor, 179 U. 5. 352, 574 {1000).

* Fowler v, City of Cleveland, toa Ohio St 158, 125 N. E. 73 (1919).

7 Smith v, State, 227 N. ¥ 405, 125 M. L. 845 {1gu0).
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of special circumstances excusing the omission. I find no fault
with that rule. Itis rensomable and just. But the courts have
in some jurisdictions gone farthor. They have held that the
same duty that rests upon the driver, rests aiso upon the pas-
senger.® The friend whom [ iavite to ride with mein my car, and
who occuples the rear seat beside me, while the car is in the care
of mv chauffeur, is charged with active vigilance to watch for
tracks and uains, and is without 2 remedy if in the exuberance
of jest or anecdote or reminiscence, he relies upon the vigilance
of the driver to carry him in safety. 1 find it hard to imagine
a rule more completely untelated to the realities of life. Men
Gtuated as the guest in the case I have supposed, do not act in
the way that this rule expects and requires them to act. 1o the
first place, they would in almest every case make the situation
worse if they did; they would add bewilderment and confusion
by contributing multitude of counsel. In the second place, they
richtly feel that, except in rare emergendes of danger known
to thera, but unknown to the driver, it is mot their business
to do anything. The law in charging them with such a duty bas
shaped its rules in disregard of the common standards of conduct,
the every-day beliefs and practices, of the average man and woman
whose behavior it assulmes to regulate. We must take a fresh
start. We must erect a standard of conduct that realists can
aceept as just. Other fields of the law of negligence may be
resurveyed with equal profit. The law that defines or seeks
to define the distinction between general and special employers
is beset with distinctions so delicate that chaos is the consequence.
No lawyer can say with assurance in any given situation when
one employment ends and the other begins. The wrong choice
. of defendants is often made, with instances, all too many, in
which justice has miscarried.

Hlustrations yet more obious are at hand in the law of evidence.
Some of its rules are so unwicldy that many of the simplest things

B Pead = N Y. O & HRE R Co. 123 Aph Div. =2i, 1oy M. Y. Supp. scbB
f1058); 5. €, thy App. v, g1, 150 No Y. Supp. 1708 (1g13), al'd, 259 N. Y. 660,
tr: W E 1e8t (1010); Nuzhes 2 N Y. O ROR R Co,oxzr App [¥v, 716,
A N Supp. 22 Ligoeg), 105 M. ¥. 535 82 N E. 1126 (1gog). For the true rule
ceWelih o N Y. M. H, & HOROR, g3 Tonr 138, 16 ALl 373 f1919); 31
Yaze L. J. son.



L1232 TARVARD LAW REVIEW

of life, transactions so common as the sale and delivery of mer-
chandise, are often the most dificuit to prove. Witnesses speaking
of their own knowledge must follow the subject-matter of the sale
from its dispatch to ite arrival. T have been told by members of
the bar that claims of undoubied validity are often abandoned, if
contested, becavse the withdrawal of the necessary witnesses from
the activities of business involves an expense and disarrangement
out of proportion to the gain. The difficalty would be lessened if
entries in books of acconnt were admissible as proima facie evidence
upon proof that they were made in the usual course of business.
Such a presumption would harmonize in the main with the teach-
ings of experience. Certainly it would in certain lines of business,
as, ¢. g., that of banking, where irregnlarity of accounts is unques-
tiopably the rare exception. Even the books of a bank are not
admissible at present without wearisome preliminaries.®® In Eng-
land, the subject has for many years been reguiated by statute®®
Something should be done in our own country to mitigate the
hardship. “The dead hand of the common-law rule . . . should
‘no Jonger be applied to such cases as we have here.”" ¥

We are sometimes slow, I fear, while absorbed in the practice of
our profession, to find inequity and hardship in rules that laymen
_ view with indignation and sarprise. One can understand why this
is s0. We learned the rules in youth when we were students in the
law schools. We have seen them reiterated and applied as truths
that are fundamental and almost axicmatic. We have sometimes
even won our cases by invoking them. Weend by accepting them
without question as part of the existing order: They no longer
have the vividness and shock of revelation and discovery. There
is need of conscious effort, of introspective moods and moments, .
before their mora! quality addresses jtsclf te us wita the same
force as it docs to others. This is at least one reason why the bar
has at times been backward in the task of furthering reform. A
recent study of the Carnegie Foundatiou for the Advancement
of Teaching deals with the subject of training for the public profes-
sion of the law¥ Dr. Pritchett says in his preface :¥

# Ocean Bavk v, Carll, 55 3. Y. 440 {1574); Bates v. Preble, 151 .S, wag [1804).
¥ 43 & a3 VICT. ¢ 1x; SrepEnx, DIGEST oF THE Law oF IvIDENCE, Art. 36.

8 Rosen ¢ United States, 245 U. 8. 467 (1938}

® Bulletin No. 15, Carnegic Foundativn, a2 Ibid., p. xvii
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“There is a widespread impression in the pubiic mind that the members
of the legal profession have not, through their erganizations, contribuled
either to the betterment of legal cducation or to the improvement of
justice to that extent which society has the right to expect.”

The Centennial Memorial Volome of Indiana University contains
a paper by the Deaxn of the Harvard Law School on the Future of
Legal Education.®

“Solong as the leadersof the bar,” hesays,® “do nothing to make the
materials of our legal tradition available for the needs of the twentieth
century, and our legislative lawmakers, more zealous than well instructed
in the work they have to do, continue to justiiy the words of the ¢hroni-
cler — ‘the more they spake of law the more they did unlaw’ — so long
the public will seek refuge in specious projects of reforming the outward
machinery of our legal crder in the vain hope of curing its inward spirit.”

Such reproaches are not uncommon, We do not need to consider
either their justificition or their causes. Enough for us that they
exist. Our duty is to devise the agencies and stimaulate the forces
that will make them impessible hereaiter.

What, then, Is the remedy? Surely aot to leave to fitful chance
the things that method and system and science should czder and
adjust. Responsibility must be centered somewhere, The only
doubt, it scems to me, is where, The attorneys-general, the law

-officers of the stutes, are overwhelmed with other duties. They
hold their places by a tenure that has little continuity, or perma-
nence. Many are able lawvers, but a task so delicate exacts the
scholar and philosepher, and scholarship and philosophy find pre-
carious and doubtful nurture in the contentions of the bar. Even
those qualities, however, are inadequate unless reinforced by others.
There must go with them experience of life and knowledge of affairs.
No one man is likely to combine in himself attainments so diverse.
We shall reach the Best results if we lodge power in a group, whege
there may be interchange of views, and where different types of
thought and training will have a chance to have their say. Ido
nout forget, of course, the work that is done by Bar Associations,
state and national, as well as local, and other voluntary bodies. The

work has not risen to the needs of the occasion. Much of it has been
&

H Pound, *The Future of Legad Fducation,” 759,
# Ibid., 268,
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critical rather than constructive. Evén when constructive, it has =~

been desultory and sporadic. No attempt has been made to cover
with systematic and comprehensnve vision the entire field of law.
Dlscharge of such a task requires an expenditure of time and energy,
a smg]e—hearted consecratmn, not reasonably te be expected of
men in active practice. It esacts, too, a schald.rshjp and a habit of
research not often to be found in those immersed in varied duties.
Even if these objections were inadequate, the task ought not to be -
left to 2 number of voluntary committees, working at cross purs
poses. Recommendations would come with much greater aut.honty,

would command more general acquiescence on the part of Ieglsla.twe -

bodies, if those who made them were charged with the responsi-
bilities of office. A single committee should be organized as a

ministry of justice. - Certain at least it is that we must come to

‘some official agency unless the agencies. that are voluntary give -
proof of their capacity and will to watch and warn and purge — -
unless the bar awakes to its opportunity and power. :

- How the committee should be constltuted is, of course, not of
the essence of the project. -AMy ewn notion is that the ministers
should be pot less than five in number. There should be representas
tives, not less than two, pexhaps even as many as three, of the’
faculties of law or political science in institutes of- learmng Hardly
elsewhere shall we find the scholarsbxp on which the ministry must_ .
be able to draw if its work Is to stand the test. ‘There should be,’

_if possible, a representative of the bench; and there shbuld bea
representative or representatives of the bar,

" Such a board would not only observe for itself the wnrkmgs of ..
the Jaw as administered day by day. It would enlighten itseif

conistantly through all availablé sources of guidance and instrac-

 ‘tion; through consultation with scholars; through study of the law ..
reviews, the journals of social science, the publications of the léarned

- pencrally; and through investigation of remedies and methods in
‘other jurisdictions, foreign and domestic. A project wds. iketched
not long ago by Professor John Bassett Moore, now judge of the
Taternational Court, for an Institute of Jurisprudence.®® It was to .
do for law what the Rockefcller Instituté is doing for medicine.
Such an institute, if founded, would be at the service of the min-

™ Report of Dean of Columbia University Law Schoot for 1916,
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isters. The Commonwealth Fund has established a. Committee
for Legal Research which is initiating studies in branches of
jurisprudence where reform may be desirable. . The results of
its labors will be available for guidance. Professors in the uni-
versities are pointing the way daily to changes that will help.
Professor Borchard of Yale by a serics of articles on the Declara-
tory Judgment 37 gave t*ae.lmpetus to a movement which has
brought us in many states a reform long waited for by the law.®
Dean Stone of Columbia has disclosed inconsistencies and weak-
nesses in decisions that deal with the requirement of mutudlity of
remedy in cases of specific performance.® Professor Chalee in a
recent article * has emphasized the need of reform in the remedy
of interpleader. In the field of conflict of laws, Professor Lorenzen
has shown disorder to the point of chaos in the. rules that are
supposed to regulate the validity and effect 'of contrzcts.® The
archaic law of arbitration, amended not long ‘ago. in New York
through the efforts of the Chamber of Commerce,® remains in its ‘
archaic state in many other jurisdictions, despite requests for change_
A ministry of justice will be in-a position to gather these and like
recommendations together, and report where changeisneeded. Re-
forms that now get themselves made by chance or after long ahd
vexatious agitation, will have the assufance of cobsiderate and
speedy hearing. Scattéred and uncodrdinated forces will have a
rallying point and'focus. System and method will be substituted for
favor and caprice. Doubtless, there will be need to guard against
the twin dangers of overzeal on the one band and of inertia on the .
other — of the atterupt to de too much and of the willingness to
do too little. Tn the end, of course, the recommendations of the
ministry will be reconmendations and nothing more. The public -
will be informed of them, The bar and others interested will debate
them. The legislature may reject them. But at least the lines of
communication ‘will be vpen. The long silence will be broken. -
The spaces between the planets will at last be bridged.

e

¥l VareL.J.r.- -
T H_.u;v. L. Rev, gy,
* The “ Mutuality ™ Ryle in New York, 1¢ Corvunia L. Rev. 443.
= “‘-Iudemmng Interpleader,” 3o Yare L. J. 814
@ 30 Yare L. . 565, 655; 31 id., 53.
2 Matter of Berkovits, 230 N. Y. 361, 1350 ¥. E. 258 (192t}
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The time is ripe for betterment. “Le droit a ses épogues,” says
Pascal in words which Professor Hazeltine has recently recalled to
us. The faw has “its epochs of ¢bb and flow.”® One of the flood
seasons is upon us., Men are insisting, as perhaps never before,
that law shall be made truc to its ideal of justice. Let us gather
up the driftwood, and Jeave the waters pure. ,
' , L ' ' Benjamin N, Cordozo.

New Yorx Crry. . ‘

* 3D, Hazéltin:, 1 CAMBRIDGE. I.. I
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EXHIBIT II

Interweavers in the Reformation of Low

The Courts

By Roger J. Traynor, Chief Justice of California*

We are all going to miss Senator Tydings this morning and
no one wishes more than 1 that he could have been here and
that T could have been in the audience with ail of you. 1 think
1 would have been in the audience toc had I merely been
summoned to pinch-hit for “God, for Country and for Yale”;
but of course there was nothing else to do but to heed the
summons from the President of the State Bar of California,
for if there is one thing I ara proud of it is the bench and bar
of California and the splendid cooperation between them.

1t is the current vogue to endorse law reform as our fore-

unners ance endorsed the status quo. The very term law
reform now conveys assurance, like a miracle fabric. that
all will be well as soon as it is pressed or unpressed into
service. If one fabric fails, the facile remedy is to fabricate
another and another via the legislative process.

Receptive though we may be to an abundance of new
riches in the law, we cannot let them accumulate in such
haphazard heaps that they confuse the law at the expense of
rational reform. Hence, as legislatures increase their al-
ready formidable cutput of statutes, courts must correspond-
ingly enlarge their responsibility for keeping the law az
coherent whole.

Ordinarily a legislature makes much more law in a session
via statutes than a court does over a long period of time via
the painstaking avplication or adaptation of common law
rules and the gccasional innovation of a new one. By defi-
nition legislators are the pxperimental lawmakers, free to
draft laws on a massive scale or ad hoc in response to what
they understand to be the needs of the community or the
community of interests they represent. The legislators them-
selves are experiments of a sort; they are on trial until the
next election and must prove in the interim that they can
make laws acceptable to their time and place, even though
many of them may not be lawyers.

What a legislature does, however, it ean undo without much
ado. If some of its purported miracle fabrics fail to prove

# Rd;ér J. Trayncr at the 40th Annual Convention of The State Bar
of California, Menterey, September 27, 1987.
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miraculous, they need no longer remain on the shelves. We
can lament that they sometimes do, but we need not despair;
they rarely survive indefinitely. Bumbling though the legis-
lative process may be, it is more readily self-correcting than
the judicial process. Given its flexibility, we can accept
amiably that when a legislature is good, it can be very,
very good, but that when it is bad, it is horrid. We can also in
some measure resign ourselves to how ingeniously it some-
times abstains from any action, how mysteriously it some-
times moves its wonders not to perform. We can reconcile
ourselves to its swings of quality so long as the people exer-
cise responsibly their power to keep it a do-gooder, a
reformer of the law.

It could not be otherwise in the modern world that for
better or worse the legislatures have displaced courts as our
major lawmakers. We have come a long way from the time
when courts were on ;nard to keep statutes in their place
in the shadow of precedent. In most of their affairs people
who seck out new rules of law now look to the next legis~
lative session, not 1o the day of judgment. In street wisdom,
it is easier 1o legislate than to litigate, A legislature can run
up a law on short notice, and when it has fnished all the
seams it can run up another and another. It is engaged in
mass production; it produces piecework of its own volition
or on order. The great tapestry of Holmes's princess, the
seamless web of the law, becomes ever more legendary.

Whatever our admiration for ancient arts, few of us would
turn the clock back to live cut what museums preserve, The
law of contracts was once well served by delightful causeries
of learned judges that clarified the meaning of obligation.
Such causeries, however, proved inadequate to provide an
expansion and diversification of words to correspond with
that of business enterprise. Thus it fell to the legislators to
spell out whole statutes such as insurance codes and the uni-
form laws dealing with negotiable instruments, sales, bills
of lading, warehouse receipts, stock transfers, conditional
sales, trust receipts, written obligations, fiduciaries, partner-
ships, and limited partnerships.

There followed in the United States another development,
a state-by-state adoption of the Uniform Commercial Code,
the culmination of years of scholarly work sponsored by
the American Law Institute and the Commissioners on Uni-
form State Laws. Such statutes can take a bird's-eye view
of the total problem, instead of that of an owl on a segment.
They can encompass wide generalizations from experience
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that a judge is precluded from making in his decision on a
particular case. Legislatures can break sharply with the
past, if need be, as judges ordinarily cannot. They avoid the
wasteful cost in time and money of piecemeal litigation
that all too frequently culminates in a crazy quilt of rules
defying intelligent restatement or coherent application.
They can take the initiative in timely solution of urgent
problems, in contrast with the inertia incumbent upon
judges until random litigation brings a problem in incom-
plete form to them, often too soon or too late for over-all
solution,

As the legislators tend their factories replete with ma-
chinery for the massive fabrication of law, judges work
away much as before at the fine interweaving that -gives
law the grace of coherent pattern as it evolves. Paradoxi-
cally, the more legislators extend their range of lawmaking,
f statutory innovation and reform at a hare's speed, the
aore significant becomes the judges’ own role of lawmaking,
of reformation at the pace of the tortoise. Even at a distance
from the onrushing legislators they can make their presence
felt, It has been known since the days of Aesop that the
tortoise can overtake the zealous hare; La Fontaine has
hoted that it does so while carrying & burden. The frailty
of the hare is that for all its zeal it tends to becorme dis-
tracted. The strength of the tortoise is its very burden; it
is always in its house of the law.

Unlike the legislator, whose lawmaking knows no bounds,
the judge stays close to his house of the law in the bounds
of stare decisis, He invariably takes precedent as his start-
ing-point; he is constrained to arrive at a decision in the
context of ancestral judicial experience: the given deci-
sions, or lacking these, the given dicta, or lacking these, the
given clues. Even if his search of the past yields nothing, so0
that he confronts a truly unprecedented case, he still ar-
rives at a decision in the context of judicial reasoning with
recognizable ties to the past; by its kinship thereto it not
only establishes the unprecedented case as a precedent for
the future, but integrates it in the often rewoven but always
unbroken line with the past.

Moreover, the judge is confined by the record in the case,
which in turn is confined to legally relevant material, limited
by evidentiary rules. So it happens that even a decision of
far-reaching importance concludes with the words: “We hold
today only that . . . . We do not reach the question wheth-
er . . " Circumspectly the weaver stops, so as not to confuse
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the pattern of transition from yesterday to today. Tomorrow
is time enough for new weaving, as the facts of tomorrow
come due,

A decision that has not suffered untimely birth has a
reduced risk of untimely death. Insofar as a court remains
uncommiited to unduly wide implications of a decision, it
gains time to inform itself further through succeeding cases.
It is then better situated to retreat or advance with a mini-
mum of shock to the evolutionary course of the law, and
hence with a minimum of shock 1o those who act in reliance
upen judicial decisions. The greatest judges of the common
law have proceeded in this way, moving not by fits and
starts, but at the pace of the tortoise that steadily makes
advances though it carries the past on its back.

The very caution of the judicial process offers the best of
reasons for confidence in its recurring reformation. A rea-
soning judge's painstaking exploration of place and his sens~
of pace, give reassurance that when he takes an occasion.
dramatic leap forward he is impelled to do so0 in the very
interest of orderly progression. There are times when he
encounters so much chaos on his long march that the most
cautious thing he can do is to take the initiative in throwing
chaos to the winds. The great judge Mansfield did so when he
broke the chaos of stalemated contractual relations with the
concept of concurrent conditions. Holmes and Brandeis did
so when they cleared the way for a liquidation of ancient
interpretations of freedom of contract that had served to
perpetuate child labor. Cardozo did so when he moved the
rusting wheels of Winterbottom v, Wright to one side to make
way for Buick v. McPherson. Chief Justice Stone did so, in
the chaotic field of conflict of laws, when he noted the lee-
way in the United States Constitution between the mandate
of the full faith and credit clause and the prohibition of
the due process clause.

To a reasoning judge, each case is a new piece of an ever-
expanding pattern, to be woven in if possible by reference
to precedent. If precedent proves inadequate or inept, he is
still likely to do justice to it in the breach, setting forth
clearly the disparity between the square facts before him
and the usually benign precedents that now fail to encom-
pass them. He has also the responsibility of justifying the
new precedent he has evolved, not merely as the dispos-
sessor of the old, but as the best of all possible replacements.
His sense of justice is bound to infuse his logic. A wise
judge can strengthen his overruling against captious objec-
tions, first by an exposition of the injustice engendered by
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the discarded precedent, and then by an articulation of
how the injustice resulted from the precedent’s failure to
mesh with accepted legal principles. When he thus speaks out
his words may serve to quicken public respect for the law
as an instrument of justice.

He is hardly eager to take on such tasks if he can do other-

wise. He knows that a new rule must be supported by tfull
disclosure in his opinion of all aspects of the problem and
of the data pertinent to its solution. Thereafter the opinion
must persuade his colleagues, make sense to the bar, pass
muster with scholars, and if possible allay the suspicion of
any man in the street who regards knowledge of the law
as no excuse for making it. There is usually someone among
them zlert to note any misunderstanding of the problem,
any error in reasoning, any irrelevance in data, any over-
sight of relevant data, any premature cartograpby beyond
he problem at hand. Every opinion is ihus subject to
approval. It is understandable when a judge faced with
running such a gamut marks time insiead on the line of
least resistance and lets bad enough alone.

Moreover, he may still be deterred from displacing an
inherently bad or moribund precedent by ancther restraint
of judicial office, the, iradition that courts do not ordinarily
innovate change but only keep the law responsive to sig-
nificant changes in the customs of the comrnunity, once they
are firmly established.

The tenet of lag, strengthening the already great restraints
on the judge, is deservedly respected. It bears noting, how-
ever, that it is recurringly invoked by astute litigants who
receive aid and comfort from law that is safely behind the
times with the peccadillos of yesteryear and has not caught
up with their own. At the slightest sign that judge-made
law may move forward, these bogus defenders of stare
decisis conjure up mythicai dangers to alarm the citizenry.
They do sly injury to the law when the public takes them
sertously and timid judges retreat from painstaking analysis
within their already great constraints to safe and unsound
repetitions of magic words from the legal lore of the year
before much too long ago.

Too often the real danger to law is not that judges might
take off onward and upward, but that all too many of them
have long since stopped dead in the tracks of their prede-
cessors. They would command little attention were it not
that they speak the appealing language of stability in justi-
fication of specious formulas. The trouble is that the formu-
las may encase notions that have never been cleaned and
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pressed and might disintegrate if they were. We might not
accept the formulas so readily were we to realize what a
cover they can be for the sin the Bible calls sloth and asso-
ciates with ignorance. Whatever the judicial inertia evinced
by a decision enveloped in words that have lost their magic,
it is matched by the profession’s indifference or uncritical
acceptance. Thus formula survives by default.

Stare decisis, to stand by decided cases, conjures up an-
other phrase dear to Latin lovers—stare super aniiquas vias,
to stand on the old paths. One might feel easier about that
word stare if itself it stood by one fixed-star of meaning.
In modern Italian stare means to stay, to stand, to lie, or to
sit, to remain, to keep, to stop, or to wait. With delightfu}
flexibility it also means to depend, to fit or to suit, to live,
and, of course, to be,

Legal minds at work on this word might weil conjecture
that to stare or not to stare depends on whether decisis i
dead or alive. We might inquire into the life of what we are
asked to stand by. In the language of stare decisers: Primo,
should it ever have been born? Secundo, is it still alive?
Tertio, does it now deserve to live?

Who among us has not known a precedent that should never
have been born? What counsel dees not know a precedent
worn so thin and pale with distinctions that the court has
never troubled to overrule it? How many a counsel, accord-
ingly misled, has heard the court then pronounce that the
precedent must be deemed to have revealed itself as over-
ruled sub silentio and ruminated in bewilderment that the
precedent on which he relied was never expressly overruled
because it so patently needed to be?

The notien yet persists that the overruling of ill-conceived,
or moribund, or obsolete precedents somehow menaces the
stability of the law. It is as if we would not remove barriers
on a highway because everyone had become accustomed to
circumventing them, and hence traftic moved, however awk-
wardly. The implication is that one cannot render traffic
conditions efficient without courting dangers from the dis-
turbance of established habit patterns. We have reached such
a4 pass, we are wont to say, that it is for the legislature and
not the court to set matters aright. No one says it mors than
the courts themselves.

Why? One speculation is that the popular image of the
legislature as the lawmaking body, in conjunction with a
popular notion of contemporary judges as primarily the
maintenance men of the law, has engendered an auxiliary
notion that whatever incidental law courts create they are
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bound te maintain unless the legisiature underiakes to
unmake it.

One can speculate further that the occupational caution
of judges makes them reluctant to take the initiative in
overruling a precedent whose unworthiness is concealed
in the aura of stare decisis. It takes boldness to turn a flash-
light upon an aura and call out what one has seen, at the
risk of violating quiet for the benefit of those who have
relired from active thought, 1t is easier for a court to ration-
alize that less shock will result if it bides its time, and bides
it and bides it, the while it awaits legislative action to
transfer an unfortunate precedent unceremoniously to the
dump from the fading glory in which it has been basking.

Thus courts have maintained their own theater of the
absurd. For generations since the 1787 rule of Jee v. Audley,
for example, they earnestly pretended that ancient crones
could have babies. Again, even after the advent of conclu-
sive blood tests 10 the contrary, they could still pretend that
anyone might be a father. Flattering though it may have
been 1o a crone to be viewed as a possible mother of the
year though she would never have a child to show for it, it
can only have been disquieting to a man to be named as an
actual father of someone who was no child of his.

Fortunately all is not saved. In retrospect we come to see
how well courts now and again do clear a trail for those
who come after them. They have significantly expanded
ihe concept of obligation. They are recognizing a much
needed right to privacy. They are recognizing a right to
recovery for prenatal injuries and intentionally inflicted
mental suffering. They are also recognizing liability once
precluded by charitable or governmental imnmunities. Their
now general acceptance of the manufacturer’s liability to
third persons for negligence has stimulated inquiry into
appropriate bases for possible strict liability for injuries
resulting from defective products. There is more and more
open preoccupation with compensation for personal injuries,
which is bound in turn to augment the scope of insurance.

Courts are also recognizing new responsibilities within
the family as well as new freedoms. They are recognizing
the right of one member of the family to recover against
another. They are recognizing women as people with lives
of their own, transcending their status as somebody else’s
spouse or somebody else’s mother, transcending somebody
else's vision of what nonentities they should be.

In conflicts of law wooden rules are giving way as surely
as wooden boundary lines. Comparable changes are on the
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horizon in property law that will reflect new ways of hold-
ing and transferring property, and evolving concepts of
land use, zoning, and condemnation. Criminal law iz begin-
ning to reflect new insights into human behavior. Land-
mark cases in constitutional law evince major changes in
the relation of the federal government to the states.

A judge participates significantly in lawmaking whether
he makes repairs and renewals in the common law via the
adaptation of an old precedent or advances its reformation
with a new one, He does so on a variety of fronts, in the
interpretation of statutory or constitutional language as
well as in the analysis of traditional common law problems.

Rare are the statutes that rest in peace beyond the range
of controversy. Large problems of interpretation inevitably
arise. Plain words, like plain people, are not always so plain
as they seem. Certainly a judge is not at liberiy to seek
hidden meanings not suggested by the statute or the avail-
able extrinsic aids. Speculation cuts brush with the gques
tion: what purpose did the legislature express as il strung
its word into a staiute? An insistence upon judicial regard
for the words of a statute does not imply that they are like
words in a dictionary, to be read with no ranging of the
mind. They are no longer at rest in their alphabetical bins.
Released, combined in phrases that imperfectly communi-
cate the thoughts of one man to another, they challenge men
to give thern more than passive reading, to consider well
their context, to ponder what may be their consequences.
Such a task is not for the phlegmatic. It calls for judicial
temperament, for impassive reflection quickened with an
awareness of the waywardness of words.

There are times when statutory words prove themselves
so at odds with a clear legislative purpose as to pose a
dilemma for the judge. He knows that there is an irredu-
cible minimum of error in statutes because they deal with
multifarious and frequently complicated problems. He hesi-
tates to undertake correction of even the most obvious legis-
lative oversight, knowing that theoretically the legislature
has within its power the correction of its own lapses. Yet
he also knows how cumbersome the legislative process is,
how masgive the'machinery that must be set in motion for
even the smallest correction, how problematic that it will be
set in motion at all, how confusion then may be worse
confounded.

With deceptively plain words, as with ambiguous ones,
what a court does is determined in the main by the nature
of the statute. I{ may be 50 general in scope as to invite
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judicial elaboration. Il may evince such careful drafteman-
ship in the main as to render its errors egregious enough to
be judicially recognized as such, inconsistent with the legis-
lative purpose.

The experienced draftsmen of tax laws, among others,
find it impossible to foresee all the problems that will test
the endurance of their words. They did not foresee the
intriguing question whether the United States is a resident
of the United Siates, which arose under a revenue act taxing
interest received by foreign corporations from such resi-
dents, What to do when a foreign corporation received interest
from the United States? Mr. Justice Sutherland decided
that this country resided in itseif. He found a spirit willing
to take up residence though the flesh was weak, if indeed
not entirely missing. The ingenuity of the solution compels
admiration, whatever misgivings it may engender as to our
self-containment.

30 the courts now and again prevent erratic omissions or
errant words from defeating legislative purpose, even
though they thereby disregard conventional canons of con-
struction. We come upon an intriguing but quite different
problem when we consider what should be the fair import
of legislative silence in the wake of statutory interpretation
embodied in the occasional precedent that proves increas-
ingly unsound in the solution of subsequent cases. Barring
those exceptional situations where the entrenched precedent
has engendered so much reliance that its liguidation would
do more harm than good, the court should be free o over-
rule such a precedent despite legislative inaction.

It is unrealistic to suppose thal the legisiature can note,
much less deliberate, the effect of each judicial interprela-
tion of a statute, absorbed as it ix with forging legislation
for an endiess number and variety of problems, under the
constant pressure of considerations of urgency and expe-
diency. The fiction that the failure of the legislature {o repu-
diate an erroneous judicial interyretation amounts to an
incorporation of that interpretation inte the statute not
only assumes that the legislature huas embraced something
that it may not even he aware of, but hars the court from
reexamining its own errors, consequences 23 UnRNECessary as
they are serious.

It is ironic that an unsound interpreiation of a statute
should gain strength merely because it has stood unnoticed
by the legislature. It is a mighty assumption that legislative
silence means applause. It is much more likely to mean
ignorance or indifference. Thus time after time a judicial
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opinion calls out loud and clear that there is an unresolved
problem or patent injustice that can be remedied cnly by
the legislature. The message may be heard round the world
of legal commentators who listen intently for such reports.
Rarely, however, does it reach the ears of legislators across
the clamor and the static of legislative halls. It would be
high comedy, were it not for the sometimes sad repercus-
sions, that we are wont solemnly to attribute significance
to the silence of legislators. There can be idle silence as
well as idie talk. ; .

In spelling out rules that form a Morse code common to
statutes and judicial decisions, and in the United States
common even to the constitution of the couniry and the
constitutions of the states, courts keep the law straight on
its course. That high responsibility should not be reduced
to a mean task of keeping the law straight and narrow. It
calls for literate, not literal judges.

The very independence of judges, fostered by judic
office even when not guaranteed by tenure, and their con-
tinuous adjustment of sight to varied probiems tend to
develop in the least of them some skill in the evaluation of
massive data. They learn to detect latent quackery in medi-
cine, to guestion doddered scientific findings, to edit the
swarm spore of the social scientists, to add grains of salt to
the fortune-teliing statistics of the economists. Moreover,
as with cases or legal theories rot covered by the briefs,
they are bound in fairmess to direct the attention of counsel
to such raterials, if it appears that they may affect the oui-
come of the case, and to give them the opportunity to submit
additional briefs. So the miter square of legal analvsis, the
marking blades for fitting and joining. reduce any host of
materials to the gist of a legal constiruction.

Regardless of whether it is attended by abundant or mea-
ger materials, 3 case may present competing considerations
of such closely matched strength aos to create a dilemma.
How can a judge then arrive at a decision one way or the
other and yet avoid being arbitrary? If he has a high sense
of judicial responsibility, he is loath to make an arbitrary
choice even of acceptably rational alternatives, for he would
thus abdicate the responsibility of judgment when it proved
maost difficult. He rejects coin-tossing, though it would make
a great show of neutrality. Then what?

He is painfully aware that a decision will not be saved
from being arbitrary merely because he is disinterested. He
ktiows well enough that cne entrusted with decision, tradi-
tionally above base prejudices, must also rise ebove the
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vanity of stubborn preconceplions, sometimes euphemisti-
cally called the courage of one’s convictions. He knows well
enough that he must severely discount his own predilec-
tions, of however high grade he regards them, which is to
say he must bring to his intellectual labors a cleansing
doubt of his ompiscience, indeed even of his percepiion.
Disinterest, however, even disinterest envisaged on a higher
plane than the emotional, is only the minimum qualification
of a judge for his job. Then what more?

He comes to realize how essential it is also that he be
intellectually interested in a rational outcome. He cannot
remain disoriented forever, his mind suspended between
aliernative passable solutions. Rather than to take the easy
way out via one or the other, he can strive to deepen his
inquiry and his reflection encugh tc arrive at last at a
value judgment as to what the law ought to be and to spell

ut why. In the course of doing so he channels his interest
.1 & rational eutcome into an interest in a particular result.
In that limited sense he becomes result-oriented, an honest
term to describe the stubbornly rational search for the opti-
mum deejsion. Would we have it otherwise? Would we give
up the value judgment for an abdication of judicial responsi-
bility, for the toss of the iwo-faced coin?

In sum, judicial responsibility connotes far moere than a
mechanical application of given rules to new sets of facts.
It connotes the recurring formulalion of new rules to supple-
ment or displace the old. It connotes the recurring choice of
one policy over another in that formulation, and an articu-
lation of the reasons therefer.

Even so much, however, constituting the judicial contri-
bution to lawmaking, adds up to no more than interweaving
in the reformation of law. If judges must be much more
than passive mechanics, they must certainly remain much
less than zealous reformers. Thev would serve justice ill
by weaving samplers of law with ambitious designs for
reform. Judges are not eguipped for such work, confined
as they are to the close work of imposing design on frag-
ments of litigation. Dealing as they do with the bits and
pieces that blow inte their shop on a random wind, they
cannot guess at all that les outside their line of vision nor
foresee what may still appear.

As one who has declared himself against the perpetuation
of ancient fabrics that no longer shield us from storms, if
they ever did, I should like now to voice a cautionary post-
script against judges rushing in where well-meaning angels
of mercy tread, hawking their new methods of fabrication.
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The zealots of law reform too often are as indifferent to
exacting standards of quality control as the mechanics of
the status quo. Moreover, we tannot be so tolerant of heed-
less ventures in new directions in courts as in legisiatures,
given the constant risk that judicial error will become {rozen
as stare decisis.

We could wish that modern legislatures, often abundantly
equipped to carry the main responsibility for lawmaking,
would be weaving grand designs of law as informed and
inspired reformers. Instead we must rue with Judge
¥riendly The Gap in Lawmaking—Judges Who Can’t and
Legislators Who Won’t. He taments that “the legislator has
diminished the role of the judge by occupying vast fields
and then has failed to keep them ploughed.”

Certainly courts are helpless te stay the maddening
sequences of triumphal entry and sit-in. What is frustration
{e them, however, could be challenge to ihe scholars. Steepe
in special knowledge of one field or another. they can wel:
place their knowledge at the service of legislatures jor the
plowing of the fields, for their sowing and their care. Who
but the scholars have the freedom as well as the nuriuring
intellectual environment to differentiate the good growth
from the rubbish and to mark for rejection the diseased
anachronism, the toadstool formula, the serub of pompous
phrases?

There is a lragic waste in the fajlure to correlate all our
machinery for vigil to maximum advantage. Is it not time to
break the force of habit that militates against steady com-
munication between legislators in unplowed flelds and schoi-
arly watchbirds in bleachers? It is for no more sinister
reason {harn lethargy that we have failed in large measure
to correlate the natural resources of legislators who have an
ear to the ground for the preemption of new fields and of
scholars who have an eye on their long-range development.

Perhaps we can make a beginning by calling upon legisla-
tors to take the initiative in establishing permanent lines
of communication, The scholars can hardly take that initia-
tive, for they are not lobbyists. Why not invite their ideas
through the good offices of a legislative committee that can
insure their careful consideration? Why not, particularly
when some legislatures are now equipped with permanent
legislative aids, und here and there law schools have now set
up legal centers, and there remains only to set up permanent
lines of communication between them? The natural agency
for such communication is a law revision commission such
as those long since established in New York and California
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or the ones established for England and Scotland by the
1965 Law Commissions Act.

A law school offers an ideal environment for such a com-
raission. It could there devote itself wholeheartedly to the
formulation and drafting of statuies as well as to continuing
re-examination of their fitness for survival. It could with-
stand the prevailing winds of pressure groups as it made
timely use of the abundant wasting assets of scholarly
studies. One can hardly imagine more valuable interchange
for the law than thai belween those entrusted to review it
critically and those entrusted to draft proposals for its re-
vision. On a wide front they could collaborate in long-range
studies of legal needs that would richly complement the
applied vesearch that legislatures recurringly ask of their
legisiative aids. In turn the work of the commissions would
offer hearty sustenance not only to the law reviews bul to
all the other projects of a law school, not the least of which
is the classroom. Such permanent relationships between law
schools and law revision commissions, going far beyond
today's occasional associations, would strengthen their
beneficent influence on legislaticn,

Perhaps the siory of law reform would get better as it
went along if scholars steadily established quality controls
tor the weaving of law, spurring legislators to legislate
when necessary and lo legislate well, and untangling the
problems that advance upon courts, to smooth the tlask of
judicial decision. There comes o mind 2 story of pioneering
times called The Weaver’s Children. which begins:

“Many vears ago a little woolen mill stood in a ravine . . .
The little mill filled the space between a rushing siream
and a narrow road.”

The mill might symbolize the world of scholars, in law
schools or on law revision commissions, in legislatures or
courts, as well as in public or private practice. The weavers
in the mill would keep a weather eye out for the volume
and course of the rushing stream, of life itself, to calculate
the tempo for the weaving of statutes. They would also
keep a weather eye out for traffic conditions on the narrow
road, estimating therefrom the tempo at which motley cara-
vans could unload their variegated sacks of litigation. The
mill would be a mode! of rational methods of weaving.

One might envisage such a development less as a happy
ending to the story of law reform than as an ideal way for
it to be continued. So I have thought, in saying now and
again, that the law will never be built in a day, and with
luck it will never be finished.




Excerpt from "The Machinery of Law Reform
in Few Zealand"

EXTRACT FROM AUDHESS BY HON. MR HARAN

ON TEE FUTORE OF LAW REPORM, DXLIVERED

AT KEW ZEAIAND LAW SOCIETY'S CENTENNIAL
IAR CONFERENCE APRIL 1569

) *Like many other countries, not long ago we. examined
gur pachinery for law reform. I will not say thaet we’
have followed the Lashion in this, because we were well
up with the field, end opened up the matter with our own
needp in mind. And unlike most other countries, we felt
that what we had was egsentially satisfactory, _We
therefore chose to overhaul the o¢ld motor rether thenm to
get & drand new law commission model. There hae besp:
soms criticisn of this, but it is py conviction thet the
course we have chosen ie the wisest one for us.  The
procf of the pudding is in the eating, and if -wa take

the pragmatlic  view and look at the results expreased in

legilelation our syetém gaine by c¢ompariscn,

Our main weaktiees - let mo be guite frenk about it. -
is in our facilities for Eaaearch {which ocught to fnclude
socinl B& well as purely legal inquiry) and for turani
zropnaals inte Parliagentary legislation.  Partly it
is an absolute shortage of the Aighly qualified and
apecialised gtalf that wo need and partly a lack of
sufficlent finance, These deficienciss I may sdd are
not confined to Kow Zeanlend. Tt ie not eamy to sonvince

- any Minlster of Finance that legal research dessrven:’
auch of a priority azong @0 ¥ competing claime to .
spend the texpayers’ mondy. sually tha econopic |
benefits of law refcrn are imposeible to exprees in
g:;fing£§grms. Even the sgclal benefits are often

e s 7 AV N .-

. The task is to psrsuade Governments that law reform
-i% leportent snd that it sannot be done properly on the
chesp. This 18 & slow proceess, aud if we are to get
anywhers it is essential to bave the support of the
. legel profession. L ) :

: . However, the point I make now ie that this diffi-
- oulty will stil) exist il we want to set up & Law
Revision Commigsicn cléser to those that operate in
Greatiaritnin, Hew South Weies and Ontario, for
axample. . o T ‘

‘There 15 morsover a further danger with a fulltime
Coawission. By turning the responsibility for law
. refore over to A zore or leds autcaomous body thqrt.lli‘
" be a'risk of losing the necessary class contact with the
ordinary pelitical and adminietrative systes. If this -
‘bappened it could wall mesh lesa rather thau more reform.
What we should bs careful %o aveld = and we have
succesdsd in avoiding it in the past - is to have a
series of admirable and thoughtful reports mos: of which
iinplzig:thur:dust in pigscnholes. It is ny belief .
that r cur gystem - in which the different intetests
including Her Majesty's Opposition participate tn the

sctual preparation of propossls - we win support for
change much more readily then under any conceivabls
slternative. = . ' ’

_ -The former Law Revision Committee did ita best

work in rields that from & political point of view

wers non-contentious., Where a periiculsr matter has

political implicetions, even 1f it aleo hap an

slement ef *lawyers law®, difliculties arise. As the

B of law reform widens snd pore fundamental

problens are attacked the contentious element will

inevitably incresse. Yhere there are inpoertent
littoal coneiderations, it may well be best to pursue

t:provamant through the ordinary political proceas

rather than through the normal .law refors machinery.

It would for instance have been completely unsatis-

factory to turn the Rﬁ:?nration of legislaiive proposals

. fow #8%ablishing v re g@eﬂ!ﬁfﬂ?x;?tafg,iﬂﬁgﬂﬁygﬁiﬂﬂ_ R

- Committea or esion, Loweysr dlatlngulshed. "
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SOME THOUGHTS ON TIIE GROWTII OF LAW REFORM
AGENCIES

" Richard Gosso*

1t is my hope that we will soon be able to establish a National
Law Reform Comimlssion to explore on a continuing rather
than on an episodic basis, the frontiers available to gur
National Government to make and amend laws in a Just
Socicty.

Thiz Kennedy-like declaration of governmental intent was made
by the fcderal Minister of Justice, the Hongurable John Turner, Q.C,
{0 a speelal convocation of the Law Society. of Upper Canada at
Osgoode Hall on October 18, 1568 Just 2 few months earlier, in
June, the Attorncy General of British Columbia announced that a
law reform comunission was to be established in his Province. On
January 1st, 1968, Alberta‘s Institute of Law Research amd Reformn
carne into existence under an agreement between the University of
Alberta, the Law Society and the government of that province?
Since then a similar but less formally-organized research institute
was set up at the University of Maniteba, In 1984, the Province of
Ontario created the first permanent agency in Canada and, in fact,
in the {gommonwealth for engaging In systematic and continuing law
reform.

What has brought about this suddoen concern with law reform
agencies in Canada? Must every provinee have one? How was It that
we managed withouf them until now?

Socicly obvicusly did not get along without them. Many of our
unchanging laws simply became more archaie every year, Apart from
changes which should be made in the common Jaw, a glance through
the statutes quickly demonstrates the need to bring our legislation
into the twentieth century in both substance and form, Although the
causc of systematiclaw reélorm has long been dormant, contemnporary
society will no Jongor put up wilh the Jaw lagging behind its needs.
Politicians have become aware of this fact. Law reform agencies have
become politically viable, If not palitically essential.

*Q.C., BA. {McGill); LL.B. (UBCH D.Phil {Dxoe};: of the Britishh Cobiimdia~
--snd Ontario Bars; T'rofusseir of Faw, Queen’s University; Counsel 1o Ontario
Law Reform Commission,

1 (See Trontiors of Law and Lawyership (1969), 2 Cen. Bar Jo. 7 ot p. 12.)
Mr. Turner had aciually made ana earlier public pronouncement to this effect
on October 8th 2 a Symposium on the Quest for Justice at the opening of the
new law school building at the Univernity of NMew Brunswick. It is clearly o
goverament proposal: Sce Can, .G, Debh, Janvary 23, 1969, st p. 4725,

"(#) Since this arlicle was written a Bill krs been introduced in the British
Columbia lepislature o cotablish a Law Reforma Commission in thae

: Province. See Bill No. 29,

2 See W. F. Bowker, Alberta’s Imstitute of Law Rescarch snd Reform ({1968),
1t Can, Bar Jo. 341, ..

3 The Ontario Law Rejorm Comumission Act, 1964, ¢. 78,
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L THE NELD

A. The Legistatures

Legislatures are, of course, continnaily erigaged in law reform.
They frequently act on reports of their own select and standing
cominittecs, on reports of Roya! Commnissions, and on bills which have
come forward as a result of work iti government departments, Usually,
however, this kind of legislative action ignores Yge areas of private
law — such ag Contract, tort and property law, The legislators, too,
are inclined to be concerned wilth what 2PDeRE 10 be matters of
Pressing concern 1o the pubiic st the moment, As R. E. Megarry, the
distinguished writer and teacher, and now Chancery judge, wrote in
the Canadian Bar Review tweive years ago:

Law reform is a tender plant, In 1his modern world, it
can usually be achioved onty by lerisation: and, in the lepis-
latures of the world, law reform tends to be crowded out by
the gveat affajrs of state, and by what most (but by ng
means all) lawyers woulg regard as the lesser affafrs of
political strife4

B. The J udiciary

What about the judiciary? The subject of law reform cannot be
tiscussed without considering the conlributions which the judleial
process can and docs make to the reform anq development of the law,
the limitations of Judicinl law-making and the future of the coyrts’
role as a law reform ageney,

That the Canadian Judiciary could, if i chose, play a creatjve
role in Jaw reform js beyond question The Canagian Judiciary, how-
ever, can hardly be described a5 having played, In the past, an active
part in law reform, It has been conservative and inarticulate — ro-
decting, undoubtedly, the national character, Whethér or not the age,
education and backgrounn of thuse now on the bench and those whe
&re now being appointed is such that a movement can be made away
from the traditiong] Canadian approach is doubtful. The great obstacle
Is the :mphasis which has always been laid on the doetrine of stare
decisis, :

The striet theory of Precedent was expressed by Lord Eldon over
one hundred and Lity years ago:

% Law Reform {1936), 34 Can. By, Rev. 601, a1 . 691,
§ See Payl Weiler, Two Models of Judicial Decision-Making (1968), 46 Con.
r . 406: R. I Traynior, The Courts: Interweavers in The Reformation
of Law (1962, 32 Sasl LR 201; W. Friedmann, Limis of Judicial Law
Making and Prospeciive Gverrnling {1965 .29 MLLR. 503,
& Mark B. MacGuigan, Precedent and Policy in 1he Supreme Coury {1967), 45
. Bar Rev. 695; A Joanes, Stare Decisis in the Supreme Court of Canada
(1958), 35 Can. Bar Rev, 175,
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.. . it ig belter the law should be certain, than that every
Judge should speculate upon inprovements In it.?

In this decade, the theory was reiterated by Lord Simonds:

For to me heterodoxy, or, as some might say, heresy, is not
the more attractive because it is dignified by the name of
reform. Nor will I be casily led by an undiscerning zeal for
some abstract kind of justice to ignore our first duty, which
is to administer justice according to law, the law which is
established for us by Act of Parliament or the binding
authority of precedent, The law is developed by the applica.
tlon of old principles to new circuinstances. Therein Hes Hs
genius, Its reform by the abrogation of those principles is
the task not of the courts of law but of Parliament.®

No doubt virtually all Canadian judges would be In sympathy with
that statement. Yet it has been supgested that, in the Supreme Court
of Canada, at least, it may be time for a change. Professor Mark
MacGuigan has recently written, perhaps a liltle hopefully:

. . . although the Supreme Courl’s past devolion was 1o
precedent, its futtre commitment must surely be to policy.?

However, the Supreme Court has not given any indication that it is
prepared to start out afresh. In facl, it has refrained from doing so.
In The Queen v. George, Cartwright, J. declared:

. . . I do not propose to enter on the question, which since
1849 has been raised from time to time by the authors,
whether this Courl now that it has become the final Court of
Appcal for Canada is, as in the case of-the House of Lords,
bound by its own previous decisions on questions of law or
whether, as in the case of the Judicial Cominitlee or the
o Supreme Court of the United States, it is free under certain -
cireamstances to reconsider themv 7T
Yet, only six months later, the House of Lords itself made a
dramatic break from the doctrine of precedent with the pre-
nouncement of the Lords of Appeal in Ordinary that the Heuse of
Lords, while continuing to treat former decisions of the House as
nermally binding would in future depart from a previous decision
- ——digchen -it-appears- right-to-do-so". Lord Gardiner, 1.C., speaking--on
behalf of himself and the Lords of Appeal in Ordinary, stated:

Their lordships regard the use of precedent as an indispens-
able foundation upon which o decide what is the law and its
application to individual cases. It provides at least some

T Sheddor v. Goodrich (18034, B Ves. 481 at p. 497; 32 ER. 445 at p. #17.
8 Secruttons v. Midland Silivonrs, {1962] A.C. 446 at pp. 467-8. .

8 MacGuigen, op. cit., In. 6, st p. 665

10 [19066] S.C.R. 267 at p. 278
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degree of certainty upon which individuals can rely in the
conduct of thelr affairs, as well as a basis for orderly de-
velopment of legal rules . . . noveribeless, . . . loo rigid ad-
herence to precedent may lead to injustice in a particular
case and also unduly restrict the proper development of the
law i1

Apart from the instinctive relaciance of Canadian courts to loosen
the bonds of sfure decisis and tn view themselves as policy-making
bodies, there are other limitations on the judiciary as law reformers.
The nature of the judicial process iy such that whatever reforms do
result from il are haphazard. Case law develops, In the main, from
litigation between privale partics, whose objecls are normally to
achieve a practical benefit to themselves, not to improve the law,
Cascs are usually setiled or not further proceeded without regard to
the state that the law will be left in. Even if the purpose of litigation
is to determine what the legal resull will be in a particular case, the
motivation is clarification not rcform. Furthermore, the courts are
confronted with particular fuct situations, which prevent the adequate
formulatlon of the basic legal principles which should operate in the
relevant area of the law, The courts, of course, have no control over
the timing and advancemoent of litigasion. Malters which need re-
forming may net come before the courts, Law which necds reforming
may be regarded as well-settled and beyond dispute. Even if a judp.
ment is wrong in law, there may Le no appeal and it is a matter of
pure chance whether the same issue will come up in a subsequent case
which is appealed. Many years may pass before an appeal court has
an opportunity (o reverse a hal decision. When that opparlunity
oceurs, the appoal court may deeide to leave the law as it is for the
- reason thal people  may have relied on it for many years in the
conduct of their affairs,

Pethaps most important of all is that law reform by the judiciary
is restricted in its scope. The courls cannet repeal statutes: they
cantot, for example, abolish dowor or alter the statulory distribulion
schemes which apply to the estates of intestates.

An objection Somctimes raised to judicial law-making is what
has been referred to as the “Helrospectivity Bugaboo™.12 When a
decision is overruled, the overruling decision would rnormally apply
tc 2l past situations. To aveid the problem of restrospectivity the
United States Supreme Court has cvolved the doetrine of prospective
overruling. Under thig doctrine, which has so far been confined in its
“application to a relatively few matters, the overruled principle con-
tinues to apply to past situations. It has been said that this doetrine
may open up as many dilliculties as it solves and that it is unlikely
thal the English courts would adopt it as a declared principle.13

1L 719667 3 All ER. a1 p. 77.

12 W, Barton Leach, Propecty Law Indicted {1967), at D 14

¥ W, Friedmunn, Limits of Judicial Law Muking and Prospective Overruling
(1866), 29 ML, 593 at 1. 605
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Even if judges do become more policy-oriented, it is obvious Lhat
the courts cannot fulfit the need for systematic reform. On the other
hand, it may be that the creation of agencies charged with the
responsibility of formulating law reform will remove to some extent
the pressure which has been building to bave judges bocome inno-

vators,

H. THE GROWTH

A. FElsewhere

Something should be said about the formation of law reform
agencies outside Canada. This will help to provide a perspective to
the recent happenings in this country. The prowth of these agencies
fn common law jurisdictions began some thirty years ago-and they
are now to be found in various parts of the Commonwealth and the
United States,

However, jt was over a hundred years age that the idea first
germinated. Lord Westbury, who later became Lord Chanccllor,
asked in an address to the Juridical Society:

Why is there not a body of men in this country whose duty
it Is'to collect a body of judicial statistics, or, In more
common phrase, make the necessary experiments to see how
far the law is fitted to the oxigencics of =ociety, the neces-
sitios of the times, the growth of wealth, and the progress
of manking ¥

In 191R, in England, the Committee on the Machinery of Government
reported:

There is po functionary at present who can properly be called
a Minister responsible for the subject of Justice . . . We
think that & strong case is made out for the appointment of
a Minister of Justice, We are impressed by the representa-
- tions made by men of great experience, such as the President
of the Incorporated Law Society, as to the difficully of get-
ting the atlention of the government to legal reform , . ., 15

Two distinguished jurists in the United Stales immediately
responded to this idea. Both Dean Roscoe Pound'® and Justice
Cardozol!™ urged the creation of a ministry of justice to engage in
law reform. Dean Pound wrote:. - B LT TEE TP

We need a body of men competent Lo study the law and its
actual administration functionally, to ascertain the legal
needs of the community and the defects in the administration

M (18593, 2 Juridical Society Papers 129 at p. 132,

15 4. 8230, (Lord Haldane wus Chairman of the Committee.)

¥ Roscoe Pound, Anachrouisms in Law (10200, 3 Journ, Am. Jud. Soc. 142,
17 EBenjamin Cardozo, A Ministry of Justice {1921), Harv. L.B. 113.
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of justice not academically or a priori, but in the light of
everyday judicial expericnee and Lo work out definfte, con-
sistent, lawyer-like programs of improvement!s

The State of New Youk was the first (o react to this call. Under
threc successive Governors, Allred E. Smith, Franklin D, Hoosevell,
and Merbert M, Lehman, a temporary comtnission created in 1923
led to the esiablishment of the New York Law Revision Commission
in 10347 This was a permancnt body and it continues to operate
today.

A few months carlier, on January 10th, 1934, Lord Sankey, then
the Lord Chancellor, set up the Law Revision Committee. It produced
eighl reporis in a five ycar period, ceasing to function in 1939, A now
body, the Law Reform Commitles, was established by the Lord Chan-
cellor, Lord Simeonds, in 1952, This latter Commiftee is still in
existence, although ik work now seems much curtailed by the Law
Commission which was formed in 1865, The Law Reform Committen
reported on sixteen different occasfons belween 1953 and 1967. Both
those Commitices were very much part-time affairs, dealing only with
such lawyer's law as the Lord Chancellor referred to them. Two other
reforin commitices have been in existence in England for some time,
These are the Lard Chancellor's Private International Law Commitiee,
dating from 1952, and the Criminal Law Revision Committee, which
is ap:;ointcd by the Home Seeretary and has been in operation since
1959.20

Onc member of the Law Reform Commitiee was Gerald Gardiner,
who resignod from it because he felt thal it was ineffcciual. Gardiner
pubdished, along with Andrew Martin, a book in 1963 entitled: “Law
Reform Now”, in which he urged a more organized approach to law
reform:

Nothing less witl do than the setting up within the Lord
Chancellor’s Office of a strong unit concerned exclusively
with law reform in that wide sense which alse includes
codificatinn, so far as in the peculiar system of English law
codification may be desirable and feasible®?

The following year, the Labour Party won the general election and
Gerald Gardiner became Lord Chancellor in Prime Minister Wilson's

18 Pound, ap.-cik, fn. 16, at p. 146,

18 As 1o the early kistory of law reformt agencics in Now York, see John .
MacDonald, The Wew York Law Revision Connmission (1965}, 28 MLR. 1 at
P 5 et seq. See also Legal Rescarch Translated inte Legislative Action £1963),
48 Corncli Loaw Quarterly 401 by samc author,

26 As to the hackground of law reform in England, sce R, E. Megarry, op. cit.,
In. 4; E. C. 8 Wade, The Machinery of Law Reform {1961), 24 MR, 3;
N. Hution, Mechanics of Law Reforim (1961}, 24 M.LE. 18; F, E. Dowrick,
Levyers' Values for Law Teform {1963), 78 LOQR. 556; Chorley, The Law
Commission Act, 1965, 28 M.L.B_675; D. W, M. Waters, Law Reform and the

z English Law Commission: A hodel for Saskatchewan (1967), 32 Sask. L.IL. 1.
at p. B
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cabinet. Lord Gardiner had apparently jnduced Mr, Wilson to include
law reform in the Labour Puriy's platform and, it has been said, he
made the cstablishing of & Law Commissinn a condition of his aceepi-
ance of the position of Lord Chancellor??

In 1065, the Jaw Commission was cslublished by statute® with
five full-time Cominissiopers, One of the five appoinlments made was
Andrew Martin, Lord Gardiner's co-author. The same statule also
ereated 1he Scottish Law Commission, (0 ronsist of a Chairman and
pot more than four other Cemmissioners, to be appointed by the
Secretary of State and Lord Advocate, Iy Northern Ireland, there has
been an official ealled the Dircetor of Law Heform since 1965.31

Other parts of the Commomweulth have followed suit. New Zea-
land eslablished a F.aw Revision Committee in 1937, designed to carry
out the same general function as the English Law Revision Com-
mitice. The New Zoaland Committee, however, did not publish reports
or give deiniled reasons for iis recommendations. 25 Tn 1965, the
Ministor of Justice announced he was reorganizing the law reform
machinery into a more positive force. He appointed a Law Revision
Commission, of which ho is chairman and established four standing
commitices. ¥

In Australtia, New South Wales established a Law Reform Com-
misston in 1066, wilh four full-time Commmnisstoners?? In January,
19068, Western Ausiralia set up a Law Reform Committee, consisting
of three part-time members and an execulive officer.

Meanwhile in the United Siates, Californda in 195328 and Michigan
in 196520 orpanized Law Revision Commissions patterned after the
New York protoiype. Other stutes have also set up law reform

2 Chorley, op. cit, . 20, at pp. 670081,

2 Faw Commisdnng Acf, 1965, ¢ 22

24 See Law Reform in MNorthorn Treland, Programrac and Report of the Dirvector
of Law Belorm 1965/66. Cmd, 507,

2 B. I Cameron, Law Reforia in New Zealand {19363, 32 NZLI. 106. The
eomposition of the New Zealand Committee was radically different from its
English counierput. The Attorney General Tirself was chairman and there
was reprosentation from the Gevernnsent, the Opposition. the Law Socicty,
the University and the teral department of state, The broch was vepresentern
for a Lime, but were dropped from mewbership when they ceastd to attend.
When tlie Conmittee weas first st up, the Clael Justice agreed te beecome a
memher on the condition that he was 0ot asked to take part in the Conumitiee's
discussions.

2% New Zealand, The Dovelapment of fts Laws and Constitution {vol. 4 of The
British Commonwealth Scries) (1957), 2ud od, at p. 492 et soq. The four
standing commitiers werer Public and Admimistrative Low, Contracts and
Commercin!, Propetty Law snd Equity, and Torts angd Geuneral Law,

21 The Commission was established on January 1s1, 106G, by a resalution of the

Fxeeutive Council. The following year, its status was estublished by the Law

Reform Comunission Act, 1967,

Cal. S1at. of 1053, ¢. 1445: Goverument Code, ss. 10303 o 10400,

Mich, Stat. of 1965, Act No. 4i2

8y
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agencies. These include Louisiana, New Jersey, North Cuarolina and
Oregon, 30

There are, of course, the lwo general agencies of reform In the
United States, the American Law Institute and the Conference of
Commissioners on Uniform State Laws, The American Law Institute
is a non-governmental permanent insiitution, supported by the lepal
profession. Iis chief function has beewn to produce “restatements” of
the law, although it has also played a significant part in Uhe developing
of mode] legiskation such as (e Uniform Commwercial Code, The Con-
ference of Commissioncrs on Uniform State Laws produces model
statutes, much like its opposite member in Canada. However, it has
been more successful as it has had & full-time organization and there
has been much greater depth in personnel.

B. Canada .

Canada’s sudden inderest in law reform agencies should not
therefore be regarded as surprising when viewed in the Yght of
developments in the common law world, The iniroduction of such
agencies Inn common law juri=dictions is a relatively new step, occur-
- ring for the first time only thiriy-odd years ago. Even so, Canada has
been a latecomer. This was due to the facl that there was virtually
ne impetus towards legal reform in this country until a few years
ago. Nor were there the facilitics and personnel avallable for the kind
of research that is required. Good law libraries and available law
teachers are essential, Until the growth of the law schools after
World War I, Ahere was a lack of both, In 1945, there were but
twoenly [ull-time law leachers in Canada. Now, however, there are
nearly three hundred.

Perhaps the turniung point in terms of general awareness carne
with the Report of the Canadian Bar Association Committee on Legal
Rescarch in 19563 The Report stated:

A new duty is today Incumbent upon the legal profession,
This is the duty of law reform.

+» - We feel . . thal on both the federal and provineial
planes some permancul body or bodics should be created
chnrgcd with the continuing and systematic promotion of law
reform ., .

In a federal state, the problom of seleciing the most
appropriate kind of organization to promote law reform is
especially difficult. Cerlain factors, however, are inescapable
in Canada. Reform will have to he effective in eleven juris-
dictions, one foderal and ton provincial. The resources of the
different provinees vary greatly , . .

It is our opinion that the time is appropriate for the
development of permanent law-reform machinery in Canada.

30 See MacEonald, op. cit., fn. 1% atp. 9
31 {1956}, 3% Can. Twr Rev. 920
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We thinh that the Canadian Bar Association should take Lhe
inftiative in selting up this machinery, in cooperation with
the Minister of Justice, the Attorneys-General of the pro-
vinces, the provincial Jaw socicties and bodies Nke the Con-
ference of Comumissioncrs on Uniformily of Legislation in
Canada. We are not It a position, however, to recommend the
precise focm that the nocessary commitlce or comimitices
should fake, Whether there should he a single national
couneil, with provineial commitices, or scparate bodies in
each province, and whether they should be official or un-
official, are questions to which a great deal more aitention
will have o be given ., .. 32

Although conorote results did nat immediztely follow, the Report
gave recognition and respectability to the eause of law reform. It
was adopted by the Council of the Canadian Bar Assoclation®

Ontario in 1964 was, as indicated at the outset of this article,
the first province to set #p a permanent law reform agency with
full-time stafi. Alberte did so in 1968 and British Columbia has
announced its intentions of doing so,

Manitoba, zince 1962 has had a Law Relorm Commitice, which
was formerl by the Altorney Cenecal, who is fts chaimman. It is a
cumbeisome proup of over Lhirty members consisling mainly of busy
practitioners, has ne full-time personnel or funds, and only meels
aboul three times a year. In the spring of 1908, however, the Lepal
Rescarch Institute of the Universily of Manitoba was arganizod at
the University, Tt §x, at this stage, a university institution, although
the comunitice governing jis affaire has on it two representiatives -
from the govermment and one from the Jaw soclely. There are also
five members of the facully on the rommittes, The Institule has a
part-time Director, Professar J. M. Sharp. There is no formal arrange-
menl with the preavincial government at this point and the control of
the Institule is clearly within the faculty.

Quebee provided for a Commission for the Revision of the Civil
Code in 1955,* but it did not beeome operational until 1961, It is not,
‘however, a” permanénl commission and is to exist only until the
revision is complole. Meanwhile, i1 continues on an annual basis,
authorization being granted each year to extend its term for a further
year. The Commissien is under the Presidency of Professor Paul-
André Crépean, of the Facully of Law at McGill, It has twelve com-
mittecs, each responsible for a different area of the law,

The Canadian Bar Association meamwhile pushed for the organ-
izing of 2 commission at the national level, At {ts annual mecting in
1966, the Association passed the following resolution:

3 Ihid., at pp. 1034 to 1037,
33 Ibid, sen fn 1.
M 50."195455, ¢. 47.
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Resolved that this Acsociation recommend that the Govern-
ment of Canada shouwld forthwitli consider the advisabilily
of establishing in Canada a Federal Law Commission?

Private members' bills wero introduced in the House of Commons in

"1966 and 1968 1o cstablish a Canada Law Reform Commission.®
Neither received second reading. As we have scon, the federal Minister
of Justice has recontly announced his govermment's intention of set-
ting up such a commission.

There are two other Canadian bodies which should be mentioned,
The Foundaiion for Legal Research and The Conference of Com-
missioners on Uniformity of Legislation in Canada,

The Foundation for Legal Rescarch was organized in 1960, as &
result of a recommendation of the 1956 Canadian Bar Association
Report on Legal Research.2? The 1968 Report of the Foundation shows
that little has vet been accomplished in the way of compicted re-
search.® The capital fund of the Foundation is nearly $125,000.
Grants have been made totalling $27,400. Two major grants were of
$10,000 each to:

(1} W. B. Common, former Deputy Atlorney General of On-
tario and Professor Alan Mewett for o study on the
philosophy of sentoncing; and,

{2} Professor M. L. Friedland 1o astist in a siwdy on the
processes of law reform. .

It is understoud the first of these is virlually complete and that the
second is substantially under way, The funds for The Foundation, at
léast at this stage, are being raized largely from the profession, A
conlribulion of $100 n year for 1en years entitles one 1o be a Fellow
of The Foundation. However, not all members of the logal profession
will be invited 1o join. The Foundation proposes to restriet member-
ship in The Fellows to not more than five por cent of the profession.
Initial invitations went to somo 500 members of the profession, who
were apparently sclecled by the foundalion’s trustees. After their
first meeting, The Fellows will select those who will be fnvited 1o
join them, How successful this exclusive club will be in promoting

35" Proceedings of the Canaian Bar Assaciation, Forty-Eighth Annusd Merting,
September 2ad, 1966, at po 171 The resolution had come from the Mdmini-
stralive Law Scction and had eriginadly catled for a “National™ Law Reform
Commission, The Resclutions Comunitice, appareutly palitically sensitive, re-
vommended that “Nutional”™ be changed 1o “Fedaral®, This was agreed to.

3% Bill €79, givea firse reading on Janunry 24th, 1056, was snonsored by R A.
Bell, who was then g Progressive Conseryative MY, end a member of e
Ontario Law Reform Comemission: Diil C-6%, given first reading on Septenibor
sma, ‘1968, was sponsored Ly S, Sehumacher, a Progressive Conservative Trom
Alberta,

37 Sce 34 Gan. Bar Rev. 099 at . 1056,

28 Important Developmonts Forceast in Canadian Legel Research (1908), 6 Can,
Bar Jo. 590, ) )
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researceh and reforns remains o be seon, Dean Co AL Wright, who was
a member of the Committee on Logal Reseavch, strongly opposed the
recommendation that a legal research foundation be ereated. He
stated: '
A lepal rescarch foundation as recommended in the report
may perform work that seems {6 have an iminediate practical
appeal 1o boih profession and public, Tt will do nuthing to
crcate legal rescarchers develing their lives o enspectacular
projects having as their chief aim the inculeation of a spirit
of rescarch and schalarship in cach individusl member of the
profession. Indeed . . . T believe it may Impede this process,?

Tt is too emrly to 1ell whether Dean Wright's fears were justified.

The Association of Canadian Law Teachers is currently con-
dueting a study into what is now being done in legal research in
Canada. This project is really o follow-on [rom the 1856 Report on-
Legal Resparch, 10

The Conforence of Comimizsioners eon Uniformity in Canada,
which has met annually sinee 1918, bas produced some useful model
lepislation?! but it can hardly be deseribed as an active reform body.
It has no full-fime stafl and its membership consists largely of lawyers
from the departments of the Allernieys Geueral. The budget of the
Conforence gives an idea of the scope of its operations, The govern-
ments of Prince Edward Istand and uebec contribute 5100 each a
year, and the remaining provinees 3200 cack, The chiel expenditure is
for the printing of the procecidings of the annua! meetingst?

Al the international level, agreement on unifermily in the con-
fiiet of laws may well row Iead te law reform In this country. Canada
has at last become a member of the Hague Conference ont Private
Internations! Law and was a sipnatory o the Final Act, conlaining
three draft conventinns, of the Eleventh Session on October 26ih,
1868. The dralt conventlens were:

- ¥ Convention on the Dosopnilivn of Diverces and Legal

Separations.

Il Convention on the Law Applicable to Traffic Accldouts,

I Convention on the Taking of Evidence Abroad in Civil

or Comunercial Mattoers#3

{19563, 3+ Con. Bar Rov. 952 at pp. 10631664

A Committee was appnintad for this purpose at the 1967 aunpal mevting of

the ACILT. The Corunitlee censists of dMark MacGuigan, RLP,, chairman,

Dean G. I'. Cortls, Withur Bowler, Dhicector of the Alberty Lustitute of Legal

Rescarch and Reform, and Professor A Lindoen.

41 Spe, for example, Model Acts vecommended fromn 1918 1o 19561 tnclusive,
Conference of Commissignirs on Uniformity of Legislation fu Canada (1962},

42 Spe the Treasurcr’s Repert, Proceedings of Forty-Ninth Annual Mecting of
the Conlcrence of Coinmissioncrs o Unifurmity of Legislation in Conoda
{19673, Appendix B, pp. 445

43 Final Act of the Flevenb Session of The Flague Conference on Paivaie Tnter-

national Law, October 26th, 1863,

58
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Stgning only signifies that the delegales have agreed o submit the
draft conventions to their respective governments. In the past, many
of the matters dealt with by the Conference were within provineial
jurisdiction and the rulcs of the Conference made it viriually im-
possible for fedoral povernments {o pactcipate, These have recently
been changed® so that it has become possible for such countries as
Canada and the Vnited States {0 adhere to the Conference, Hew the
federal and the provincial governmonis proceed from this point should
prove an interesting exercise. VWhere a convention deals with a matier
wholly or parlly witkhin provincial jurisdiction, it appears that the
provinces will earh Le ashed by the federal governmment if they wish
to approve the convention, Then, depending on the terms of the
particular convention® and the number of the approving provinces,
the federal govermmnent mmay sign, ratify or accede to the convention
so as 1o extond it to the approving provinees, The composition of the
six-man Canadian delegatinm to The Tague is of sigaificance. Although
the delegates weee appoeinted by Oulawsa, and ollicinlly represented the
federal government, four were chosen from a list of nominees of the
provincial Altorneys General and one was nominaled by the Con-
foroace of Comunissioners on Uniformity of Legislation in Canada.
The sixth was R, Pedard, Q0. an associate depuly minister in the
federal Depacvimen! of Justice. Inciuded in the four chosen {rom the
provinees’ nomihees woere Trofescor Paul-André Crépeau, the Presi-
dent of the Cammission for the Revisinn of the Civil Code in Quebee,
and H. alan Leal, (6., Chuivman of the Ontario Law Heform Corn-
mission ¢

I8, OBFECTS AND STRUCTULE

A, Objecls

The terms of reforence of the wiell-estnblished law refarm agencies
are usually in such wide torims as to embrace a stoedy of any legal
sulject. The dutios of the New York Commission, for example, are

41 Sog J. G, Castel, Canada and The $ague Conferonce obr Private Intenational
Law: 18931667 {19673, 43 Can, Bar Bev. 1. .

I See, for eaanmte, Article 13 of the Convention on the 1aw Applicable to
Traffic Aeeidents, containad in the Final At of the Eleventh Seasion of The
Hapie Conference ont Private Toternationa! Low, Octaber 261h, 1988, Articde
14 statrs, im0 part:

A State haviez a nonewnified legal system moay, af the tinee of sig-
natwre, ratification or aceession, declare that this Convention shall
exiend to all ils legal systems or enly to one ar more of them, and
may modify s ddeclaration at ooy time theveafter, by making a
new declaration,

46 The ether wo were 5. Lyon, QG.C., Attarney Gereral of Mantioha and I E
Kead, QB.E, QG, former Thane of the Dathousie Law Schedl and a kong-
lime Nova Scotin Comusissionsr to the Conferenre on Uniformity. L. R
MacTavish, Q.C., wlio is Dotario's Senior Legislative Counsel, was the neanines
of the Uniformity Commissioners,
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set out In a statutory provision'? {which has been copied in Cali-
fornia®® and Michipau?), as follows:

1. To examine the eommon Inw and statuios of the state and
current judicial decisions for the purpose of discovering
defects and znachronisms in the law and recormmnending
necded reforms,

2. To receive and consider proposed changes in (he law re-
commendod by the American Law Insiitute, the commis-
sioters for the promotion of uniformitly of legislation in
the Uniled Stutes, any bar assecialion or sther learned
bodies.

3. To receive and consider suggestions from judges, justices,
public officials, lawyers and the public generally as 1o
defects and anachronismis in the law,

4. To reconunend, {rom lme to time, such changes in the
law as it deems necessary to modify or eliminate anti-
quated and ineguitable rules of taw, and to bring the law
of this state, civil and crimina), into harmony with modern
conditions, :

Less emphasis is Izid on anachronisms in the stalute which estab-

lishes the Ontario Law Reform Commnissicn. The enactment simply
siates that it is the function of the Commission:

«» - 1o inquire into and consider any matter relating to,

(a) relorm of the law having regard to the statute law, the
comman Low and judicial decisions;

(b} the administration of justice;
{c) judicial and quasi-judicial procedures under any Act; or

- {d) -any subjcet referred to it by the Attorney General.50

The act governing the Enplish aud Scotiish Law Comimissions is

equally broad, but expressly includes codification and consolidation st

47

48
49
59
51

N.Y. Stat, 1934, c. 597, 5. 1; McKinney’s Conwhdated Laws of New York,
Book 31, s. 75.
Col. Stat. 1053, e 1445 5 2; Goverament Code, s 10330,
Mich, Public Acts 1965, Act No. 419,
5.0, 1964, ¢. 78, 5. 2.
The Law Commissins Act, 1965, ¢ 22, 5. 3 {1} provides,
3. Functions of the Commissions, {1) It shall Lo the duty of cach of the
Commissions to take and keep ouler roview sl the law with which they are
respoetively concerned with a view te ity systmnastic developinent and refarm,
inchivbing 1 particular the codificiation of such Yaw, the eliminntion of ane-
mulies, the repeal of obsolete and usnecessary enactments, the reduction of
the wumber of separate enactnients and penerally the simplificntion axd
modernization of the law, and for that purpose —-
(8) 10 reccive and consider any proposals for the reforin of ihie law which
ntay be made or reloreed o theny
{eomtinued on pape 24)
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However, notwithstanding such wide funciions, the actual work
carried by law reform agencies is subject to & number of limiting
factors. These Include budgelary considerations, personne] available
for rescarch, the philosophy of the particular agency as to the kingd
of work it should engage in, and the extent to which there is outside
control over programmes. This last faclor will depend on whether
studies can be initiated by the ageney itself, by the agency with the
approval of the government or the logislature, or only by the agency
on referral from the government,

With respect 1o outside control, there are two related questions:

1. Should there be some govermmental ar legislative conlrol
over the topics studied by a law reform ageney ?

2. Should the government be able to refer matiers to the
agency for study or should the agency be free to choose
its own lopics?

The Ontario and New York Comunissions may initiate projects
without the approval of any outside authority such as the Attorney
General or the legislature. However, there Js Ludgetary control. For
instance, the budget of the Ontario Law Relerm Commission is re-
viewed by the Treasury Board and is included in the Attorney
General's estimates, which means it must pass through the Lepis-
lature, In both Ontario and MNew York, it should be added, projects
may be referred to the respective commission by the government.

The programme of the English Law Commission must be sub-
mitled to the Lord Chancellor whose appreval is apparently necessary.
He, in turn, is roguired 1o lay before Parliament any programmes
preparved by the Commission and approved by him32 Similarly, the
Calilornia Commission must submi{ ity programme to the legislalure,
The California Commission is expressly reguired Ly statute (o confine
its studies 1o topics which are sp appruved,™

(b) to prepore and subait o the Minister from tinwe to time pregrammes
* for the examination of diffurent branches of the Taw with a view 1o re-
foray, including recommendations as to the agoney (whether the Com-
mission or mother body) by which any such examination should ke
carvied ouk;

(c) lo undertoke, puiswant to ary sich recommendations npproved by the
Minister, the examination ol particular branches of the low and the
formulation, by means of draft Bills or otherwise, of propasals for reform
therein;

fd) to prepore from time to time a1 the request of the Minister compre.

ensive programmes of consolidation aud statute Iaw revision, and 1o
undextuke the preparation of drafy Tills wtrsuant 1w any such programme
approved by die Ministor;

{e) 1o provide advice and information to government departments ond other
authurities or bedics concorned st the instance of the Government with
proposals for the reform or amendment of any branch of the law; ’

{f) to ebtain such information as to 1he legal systems of other countries as
appears 1 the Commissioners Nkely 1o facilitate the pecformance of any
of their fiunctions, .

52 1065, ¢ 22, 5. 3 ().
53 Cal. Stat. 1953, c. 1445, 5. 2; Govornment Code, 5. 10335,
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The New South Wales Law Reform Commission only censidets
matters referred to it by (he Attorney General 5! In practice, however,
the Attorney General's referrals are gencrally made after informal
discussions with the Commission and en recommendation by it to him,

In order to carry out their functions cffcetively, should law re-
form agencies be able to operate independently in their choiee of
programmes? Should they be free from political interfercnce in this
respect 7 Conceding that there must be budgetary control, should it
be applied only on an overall basis and not 1o particular projecls?

On the other hand, if maliors can he referred to an agency by
the government, there is always the possibility that it will be used
as a means of relieving the government from discomfort created by
currcnt political issuwes, In this. respeet, it may act as a supplement
to the Royal Commission technique. Furthoermore, the government
may be anxious to have a particular repori in a hurry and exert
pressure on the agency to speed up its activities. If that sort of
influcnce were succumbed Lo, the quality, and perhaps character, of
the agency's work would decline.

With respect to whether subjeets chosen for reform studies
should be resiricted to non-controversial malters in the area of
"“lawyer’s law”, there are two divergent philosophies,

Professor John W, MacDonald, chairman of the New York Com-
mission, has expressed the consctvative position, which §s the view
of his ageney:

In itz relationship te the Legislature, the Commission has

been serupulous in {ts recognifion of legislative supremacy.

It has sought to avoid recommendations on topics in which

the primary question was one of policy rather than one of

taw. This practice has boen basvd on an opinion that the best

work of the Commiission ean be done in areas in which
lawyers have more to offer 10 solve the question than other
skilied persons or gioups.55

An examination of the studies initiated by the Commission shows that
- it has endeavoured 1o keep to this policy. As a result, it has been
subjected to some criticism, One learned writer has referred to the
New York Commission as having remained “a body of rather minor
significanee",

The English Law Revision and Law Reform Commitiees also
confined themselves fo "lawyer's law™. The Now South Wales Com-
mission is restricting its programmes, as a matter of policy, to areas
which are likely 1o be non-controversial.

The more aciivitist point of view was put by Professor Lord
Lloyd of Hampstead in the House of Lords delbate on the first report
of the English Law Commission, e remarked:

51 §]N.S.W. 1967, 5. 10 (1),
55 Macllonald, op. cil., fn, 19, at p. 15
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The old fallacy that there is a sphere of “lawyer’s™ law
whieh is purely techaizal, and con be divided from legisiation
involving policy, retains its hold on fow serious students of
the law today. All Inw inovitably invelves policy decisions of
some kind, It is thorefore idle 1o maintain that the Law
Commission should in smme way avoid invesligating and
making proposals reparding policy matters.™

Sir Leslie Scarman, the Chairmar of the 12nglish Law Commission,
laltes the laiter view:

I challenge anyone lo identify an issue of law referm s0
technical that it raises no sogial, political or economic issue.
If there is any such thing, T doubt i it would be worth doing
anything about it

He pointed out thaf, in dealing with the law of contraet, and the
law of landiord and tenant, social and economic questions cannot be
avoided, Onc must consider whether the law of contract should be
based on frecdom of contract or some ather principle, such as fairness,
and also the extent to which the law should interfere with fresdom
of contract in order to protect such groups as consumers and tenants.58

Neverthless, Sir Leslic appears to believe that policy can and
should be left (o the legislature, which may be assisted in reaching
its conclusions by advice frem the law Teform agency on the impli-
cations of possible solutions. He gave as an illustration of this
approach, the Law Commission's handling of the subject of divoree.
The Commission's rcpo‘ri. “Ficld of Cheice”, stafes:

It is not, of courss, Tor us but for Parliament to settle such
eontroversial social issucs as the advisability of extending
the present grounds of divorce. Qur funclion in advising you
fust be to assist the Legistature and the general public in
considering these questions by pointing out the implications
of various possible courses of action, Porhaps the most useful
service that we can perform at this stage is to mark out the
boundaries of the {ficld of choice$?

The Reporl recommended coxit rules for marriage without com-
mitting itself, in the words of Sir Leslie, “to any but the most obvious
social judgments”. The mest significant of these was that the objective
of a good divorce law should be, emee a “marriage has irretrievably
broken down, to enuable the empty legal shell to be destroyed with the
maximum fairness, and the minitzun bitterness, distress and humilia-

56 077 HL. Dcb., cols. 12601270, {Nov. 16, 1966.}

$7 Leslic Scacman, Law Beform: The New Pattern, The Lindsay Memorial
Lectures Diclivered at the University of Keele, November 1067, at p. 28
(1968). .

58 TIhid, at pp. 28-29.

58 Law Com. {6) at p. &
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tion.”®® Thus, said Sir Leslie, (he “perennial dilemma of a law reform
agency” wus solved 8

Legislatures, of course, must decide policy in the end. Yet suroly
law reform bodies must give the social and ecconomic jssups con-
sideration if their advice as to the implications of various solutions
is to be meaningful. Furthermore, surely it is the function of these
bodies to put forward solutions to problems, which although they
may be “legal” on the surfnce, are basically economiie or soeial. These
solutions ean only be formulated by cither making certain assump-
tions or by having n data-collection expedition.

The Ontirio Law Reform Commissivn, for example, has been
examining in its Family lLaw Froject the problem of property
relations between husband and wife$2 The consideration of whether
somie form of cemmunity property regime is suitable for Ontarlo
involves social questions of great significance. In its Landlord and
Tenant Project, the Commission has made recornmendations which,
H implemeonted, would amount to a substantial inferference with the
frecdom of the parties to enter into their own barpain. These recom-
mendations included proposals for Reatal Review Officers and Rental
Review Boards. The Interim Report of the Commission slatos?

There is no doubt that many tenants are the victims of land-
lords who are taking advaniage of the acute housing shortage
in some arcas to chargo cxcessive and in some cases un-
reasonable rents. This results {rom the fact that in those arcas
there are too many prospective tenants hidding in the market
where there are too fow renial units available. It is ohvious
that Lthe only effective long torm sohution to this problem is
to increave the supply of housing unils available for sale
or rent. Until this long term solution can be realized 2 serious
social ovil will continueb3

The Commission, huwever, stoppad shert of ront control:
The wisdom of such contrels is somcthing that requires a

wide cconomic study and policy decisinns that go fay heyond
the powers of this Commission as a faw reform body.54

The Com:ﬁissiﬂh's' stizify included a_survey of landlord and tenant
problems, conductod by guestionmaire of 3000 tenants and 400 land-
lords in Torontopts

B, Siructure

What kind of personnet should a law reform agency have? There
are two cssentials - first class minds and time, The use of personnel

ibid., at para. 15.

Scarmamn, op. cit., fa. 57, at pp- 32-33.

Family Lnvs Project Study, Part 1V, Chs. 1 and 2.

Intevim Report oo Landlord and TFenant Law Applicable to Residential
Tenancies {(19G8), at p. 60,

Thid,, at p, 70

Boid,, Appendix A

82 2g2g
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varles, Some commissions have members whe are full-time, some
part-time, The extent that agencies will cmploy full-time staff de-
pends on whether yescarch work is contracted out {usually to law
school teachors) or done within the agoncy,

Both the New York and Ontaric Commissions contract cut the
targe part of their research work. In the past three years, the Ontario
Commission has cngaged the services of fifteen Ontario law teachers
to undertake substantial studies on various topics, On the other hand,
the English and Scottish Law Commissions and the New South Wales
Law Reform Commission carry out the major part of their rescarch
with their own siaff,

The English Law Commission consists of five full-time Corg-
missioners, 5 together with a full-time staff of forty-six of whom
twenty are lawyers$? It should be remembered that the English
Commission is also engaged in consolidation and codification. Four
of the lawyers on their stafl zre draftsmoen,

The New South Wales Commission consisis of four full-iime
members, 64

The New York and Onlario Commissioners, with the exception
of the chairntzn of the fatier, are pari-time, Their function is largely
one of policy-making rather than of engaging in research and report
wriling,

Members of these Commiscions have been drawn from the bench,
the practitioners and the law faculties. The English have clearly felt
that cither judges are specially suited to be chaimmen or that they
glve an air of respectability to a body which may recommend radical
innovations, The chairmen of the Lord Chancellor's Law Revision and
Law Reform Comymitines and the Home Secretary's Criminal Law
Revision Commitiec have always been membors of the judiciary. Sir
Leslic Semman and Lord Kilbrandon, the chairmen of the Enplish
and Scoltish Law Conimissions, bath hold judiciz! office. The chair-
man of the New South Wales Commission js required to be g judge?
New York's Commission, however, is headed by a law professor and
Onlario’s by a formor law school dean.

The other foeur members of the Englith Law Commission are
three academics, who were deseribed in the Ilcuse of Lords at the
time of their appointment as three “Leftish dems™, ™ and a barrister,
The New Souih Wales Coramnizsion has, in addition to jts chairman,

Law Cownnissions Aet 1965, ¢. 22 s 1. :

The La;v Commission, Third Annusl Report 1267-1968, (Yaw. Com. No. 15),
para. 8B,

The New South Wales statute provides for not less than three nor more than
six commissions, See 5. 3 {2), t :

See 5. 3 (2} {a).

265 IL.L. Teb, col. 452, (April 14, 1965) They are L. C. B, Gower, MBE,
NS Marsh, QC, and Arndrew Martin, 0.C.

28 8 38
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a law prefessor, a barvisier and solicitor. The New York Commission
has nine mombers, four of whom are ex officio as chairmen of the
commitices on the judiciary and codes of the state senate and
assembly, and iwo of whom musl be law professzors,” The others are
practitioners, The Oatario Cminisission has five members, @ Three are
practising mombers of the profession, one a former Chief Justige, and
one a law school dean, as mentionnd above,

In New York, thase members who are not ex aflicie are appoinied

for five year terms" The same term is the maximum pericd of
appointment in ngland (although a re-appointment may be made). ¥
In New South Wales, the chairman, if he was a Supreme Court judge

at

the time of his appoimtment, holds office until he is sevently {or

longer, if the instrunent appointing him so states). The other mem-
bers of the New South Wales Contnfssion may be appointed to terms
not exceeding seven years, but are cligible for re-appointment.’ In
Ontarin, the statute lays down no period of tenure and the Com-
missfoners have been appointed for an indefinite {erm,

IV, THE FUTURE

What arcas of the law could we expect a National Law Reform

Commission to be concerned with? Most of the so-called “lawyer's
law™ lies within provincia Jurisdiction. In parlicular, property, cone
tract and tort law are, in the main, fickls of law which are of pro-
vineial concern. Neverthelees, they have federal aspects which eould

ke

the subject of refortn siudics. For example, there are (he fedora)

expropriation Jaws and the problem of the fmmunity of the federal
Crown from lawsult,

The Minister of Justics has so far mentioned two areas, eivil

rights and criminal Yaw, which he believes should be dealt with by
the national commission he proposes, He has stated:

“And it is my thoueht thal such a Commission mipht well he
charged with a particular responsibility involving a con-
tinuous evalustion of the fundamenial rights and freedoms of
the citizen as these may be found expressed in Iegisiative
enactments both old and new. 7

n

™

saz

The two law profesiocs are Profosser Joha W. MacDouald of Corncll, the
chairman, and \Willion 11, Bhelligan, 1oan af the Fordham Law Srhool,

See 50, 1964, ¢ 78, s 1.

H. Allan Yeal, Q.C, farmer Dewn of Osgnode Hall Tasw Sclionl, who i the
chairman, the Honawrahle J. G McRner, S0, former Chief Justice, who s
vice-chairman, the Hynourable B A Bell, Q.C, of Qumwa, W. Gilkon Gray,
QL of Torontn, and W, 7, Poole, Q.C., of Laulon.

NJY. Stai., 1934, ¢. 597, . 1; amended 1844, o 239 MceKinney's Consalidated
Laws of New York, Tiook 34, 5, 70.

The Law Commissions Act 1965, ¢. 22,5 1 (3. (UKD

Lo Beforsr Comnissivn Act, 127, 5. (3). (NS W)

Turner, op. «it., ?1 foarp 12
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Apparently Mr, Turner had in mind something similar to the MeRuer
Comniission Inquiry into Civil Rights,%7 except that it should be on
& continuing basis, Should this bo the case and if it is cxpected that
the national cotnmission would, say, produce in three or four yoars
findings which arc equivalent in stature 1o the McRuer Report, a
heavy burden would be imposert o the resources of the eommission
and one ‘wonders how much other work it will be able to accomplish
in this poried, Naturally, much wip depend on how generous the
federal govermment is jn establishing the commission and whether
Bt is structured in such n way that it can be highly productive, The
conlinuing review envisaged would be much loss demanding than the
inilful task, '

Criminal Jaw is the other arca which the Minister has specifically
tnentioned.™ In moving the sceond reading of the smnibus Crimina)
Code amendment bill in the House of Commons on January 23rd,
1969, Mr. Turner linked the creation of the natienal law refurm com-
mission with continuing reform of the eriminal law. Speaking of the
proposed ametndments (o the Code, he said:

I iy the light of experience uny changes or additions 1o the
Criminal Code ApPedr not to have been in (he phiblic interest,
they can always be changed or repealed at auy Lime™

The nwore controversial provisions of the bill caso somewhat  the
existing prohibitions wit) respeet to abortion, homosexuality and
lotleries®” If the na Honal commission is o make recomnendations on
these subjects, on what basis 15 it in do so? Would the members of
the national commission be able to frep themetlves frony their own
prejudices in sueh matters? Would the LONISSIGN'S exereise bo
largely one of speculation into what s aceeptable politically and by
the public?

Other avcas which a national law commiscion might review are
bankrupicy low, patent and copyright law, the combines Iegrisdation,
and divoree and marriage. It might also concern itself with such an
clementary matter as whether or not there should be a Statyte of
Limitations which should apply to federal causes of action.

What of the Erovinces? dMust CYTy provinee have a law reform
eommission? Expense is involved. The annuat budget of the Ontarip

¥ Foyal Conaunissing Tuiey e Givil Rights, The first three volumes of the
mtnission Bepori were released in February, 1968, It is cxpected that the

remaining vohumes will Le released later thjy year, st which point the

Commiission's task will Le comnpleted,

Turher, op. cit., fo, 1, a1 p- 12; Can, H.C. Deb., January 23, 1969, at p, 4724,

Con. 11.C Db, January 23, 1969, At p. 4725,

Bill No. C.150. Ss. 7, 13 phd 18 {amending the Criminal Code by adding

5. 110A and 1704 and arending s 2173,

zdi
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Commission, for exampls, is near the $200,000 mark.8! Can suitable
personnel be found and afforded? Newloundland and Prince Edward
Island do not have law schools. The territories are, of course, in a
very difficult position. Yet each jurisdiction must be concerncd with
the general reform of its laws and someonc within that jurizsdiction
misst assume that responsibility. Certainty, it is nol sufticient for one
provinee to blindly copy the reforms of another. Not only do local
conditions vary, but the law which is being changed by the adoption
of & reforming statute may not be the same. The Conference of Comn-
missioners on Uniformity could, of course, approve as model slatutes,
enactments passed as the result of the recommoendation of some
provincial commission, In this way, each province would have the
opportunity in study the particuiar act. However, how meaningful
such studies would be niust be doubtful in view of the way in which
the Conference has operated in the past. In any cvent, every stalute
cani he improved upon and ecapying is no substitute for further re-
search and analysis. There are two other possibilitics. It might be
feasible for two or more provinees 1o form a joint agency. It may be
that the National Law Reform Comunission, when it s created, could
play some helpful role, although the federal government might wish
to avold the possibility of being eharged as an interloper.

The apencies that are being creatcd must have a liaison with
one anothor, Nearly every Iaw reforin agency in the common law
world maintains an active interest in the researeh and reports of the
othor agencies. In this respect, it would he helpfut if there was some
ceniral body which kept track of past and current rescarch under-
taken by law reform bodies. Within Canada, there is a special oppor-
tunity for co-operation, Law reforn agencics in this country mipht
infarmally agree as to a distribution of projects. This would enahle
their resourees to be more offectively utilized,

Law reforn: is mast certainly upon us. ‘The continued growth and
interrelationship of law reform agencies in Canada and clsewhere will
prove both productive and exciting.

BL Sec Estimates for the Fisca! Year ending March 31w, 1959, of the Province
of Outario, at p. 19 The estimate was $190,000. The current bodget fipure
for the New York Law Conimission is in the nciphbourhood of 5176000, The
estimuted cost of the Fnglish Law Commission for the year ending March
3ist, 1000, was £145000. Sce the Civil Estimates 1963.69, NT - 45, {Session
1067.68, Faper No. 126}



THE WORK OF T LAW COMMISSION FOR
ENGELAND AND WALLES

the ITon, Mr. Justice Scarman®

In introducing the Law Cemmissions Bild Inte the House of Yords
in 1965, the Lord Chancotlor, Lord Gurdiner, referred to the speech
of his distinguished predecessor Lovd Brougham before the House of

mmons o Fehruary 7, 1828, This speech, lusting over six hours
and delivered to & “thin and exhausted” chamber, heralded the great
era of nincteenth contury law reform in England, which, Inspired by
the writings of Bentham and impleraented throuph the efforts of a
succession of Vietorian Chancollors, culminated in the Judicature
Acts of 18735,

The following fifty years or so was 4 peried of relative quicscence
in which the great changes of the mididle part of {he nineteenth
cenlury were being assimilatod by the profession and by the courts.
But beginning with the real property legislation of 1923, the twenticth
certury too has scen a gradually increasing eoncern with the develop-
ment of the Inw and the need for its relorm, The creation of the
Law Commission by the Law Commissions Act of 1965 is the most
recent anrl sipnificant rocognition of the importance of ehsuring that
the law ramains atluned to the necds of contemporary sociely.

Urlike most of our Duropean neighbours, we it Britain have
nover had a central governnient ajency responsible for the develop-
mont and adimintsdralion of the low - we have ne Ministey of Justice.
Such finctons as are porformed by a Ministry of Justice in those
eivil law and Commonwealth jurisdietions which possess one are.in
England shared amongst @ ninnber of Government departments. Two
of the most important of these arc the Hlome Office, which is TESPOn-
sible for the eriminal by and penad system, and the Lord Chancellor’s
OlTiee, which excrcises a general contrel over the administration of
the civit Inw and those branchios of 1w substantive civil law which
do not fali within the province of zny «f the more specialized depart-
ments. Thus before 1963 the investipation of any problem of law
reform, which could ol be undertaken szimply within a government
department, had to be entrusted (o a Boyal Commission or 1o a
standing or sd hoe commitice of judges, srademic and practising
lawyers, civil servunts and laymen who gave their servicss part-time,
The standing committees include the Law Reform Commiltes to wiich
aspects of the civil law could be referred by the Lord Chancellor, and
the Criminal Law Revision Commitles, which, as its name implies,
deals with the criminal law at the instigation of the Home Seerctary.

>

*ORE, LI Judge of the HMigh Court, Chajrman of the Law Commission.

1 The Act set wp two Commissions: “The Law Cominission™ which is respon-
sible for the law of England snd Wales (ond certain aspects of the law ol
Northern Ireland} and with which this account is soleby concerned: and “The
Seottish Law Conunission” which doals with the Yaw of Scotlend.
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SBuch commitices have doue, and eontinug to do, a great deal of
Immensely valuable work in the Aold of law reform. Yet the time
and resources which they Liave boen able te devote to any particular
project are severely limited and it thevefore boecame cvident that
comprehensive reforim coutd only be achieved by a body which had
this as Its sole {ask and which was cquipped with a professional staff
on the scale required® Tn e words of Loard Gardiner, who was a
member of the Law Keform Commitlee for a number of years before
his appointment as Lord Chanecllor:

"Y¥ou cannod relmrm (he law of England in your spare time

on an occasional afiernoon.™?

Quite apart from the limitations which were necossarily imposed on
the seope of any law reform inguiry condueted on this basis, the work
of the standing commitiees was alss handicapped, to some extent at
least, by the Jack of any power to select subjeets for roview or to
sllocate priorities for reform. These decisions wore talen by the
governmental department cancerned,

The Low Commiscions Aol of 1985 souglt to overcome these
defects by selling up a pormancent body consisting of 4 Chairman and
four other fuil-time Commissioners, The Act provides that persons
appointed 1o be Commissioners must be dravn from thoso

Ysultably qualificd by the holding of judicial office ov by
experience as a barrister or soliciior or as a teacher of law
in a university™ 4

The Comnissionors ave assisted by sume twenty full-time lawyers
and an adminisirative staff,

The general doty of the Commission is sel eul in .3{1) of the
1965 Act. It i= 1o

"lake and Leep under 1evicew all the law with which tit is]
concorned with a view to its systematie development and re-
forrs, inctuding in paviicular the codiflcation of such law, the
elimination of avomalies, the ropeal of obsolete and un-
necessary enactmont, the redoction of the number of separate
enactmants and gencrally the simplification and moderniza-
tion of the law .. . ",

The responsibilities of the Commission are thus not eonceived in
terms of sporadic or oceasinnal intervention in izolated arcas of the
faw which may be referred Lo them, but in terms of cantinuous
serutiny and revicw of all the law.

2 See the White Papar: "Propesals for Frelish and Seettish 1aw Counmissions”
Crand 2573,

3 Second Teading Pelate on Law Conuaissinns’ Bill {(Volurae 20+ House of
Lowds Dubates, col, 1153). - .

§ 8.4(2) In fact the Comniissioners ronsist of one Judge, three Queen's Counsel
end ooe Selicitor, Three of the Commissioners have ivperitnce as teachers of
taw in o undversity,
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The Acl goes en to define the specific Tunctions which the Com-
mission is reguired to carvy out in the discharge of its overall dety.
The Commissioners are required to prepare and submil io the Lord
Charecellor progremmes for the examination of diffcreni branches of
the law with a view 1o referm, and to recisnmend the agency {whoether
the Commission or arother body) by which any such examination
should be carried oud® This ialter point is imporlant singe it illus-
trates the planning or co-ordinnding role of the Commission. The
standing aud il hoe coramalless to which 1 have reforred have hot
beear superseded; they continue to tirive and thoeir services, too
valuable to boe disponsed wirh, have beon uidlized In a varicty of law
reform projects since 1965

Subject to the Lord Chancellor's approval, the Commission is
then to exantine the subjects contaived in its programme to moke
recommendations and, whore appropriate, (o prepare draft billsS
From its inceplion the Low Commizsion has been grenfly assisted
by a tcam of exper! Parlimnentary Counsel whase joh it i= 1o teans-
lale the Commissing's vecommendiitions into Jegislative form,

This, in outline, s the machinery which Parliament has con-
structed. Tlow hus it operated over the pasi three and a half years
since its eroation? Soon alter the Commizsinners were appointed in
June 1963 their First Progzramme of Law Heform® reccived the
approval of the Lord Chancellor. One consbderation which, apart
Iresn the roenarecs avabiable to the Commission at that time, guided
the choice of ilems for the First Programme was the desiralilily af
examiniug sludies already complelad by other law refomn agencies
with a view to censidering whether their 1ecommendations, if not yol
Implementcd, coubl be oadursed or supporio.

The scops of the seventesn Hems contained in the First Pro-
gramme varies considerably, Two (uples ave scheduled for ecodificn-
tion: the law of Lmdlered aad lenant and the law of contract. Thore
are major excreises which will inevitally take some years to complete
since it Is intendod o redorm as well as codify the existing law®
The codification of conlract Taw is being carried out jointly with the
SBeottish Law Commission with a view to the vitimate production of
an Angle-Scoltish Code, This involves reconciling ecerlain basie dif-
ferences between English and Scots law {which, of course, derive
from quite distinet traditions) bul the task is worthwhile since com-
niercial law is one ficld where standavdization of legal rules is par-
ticularly desirable, espoeially within a nation as small az our own.

S

S.3{1¥{c).

Jaw Cormission Poblication No, 1,

Such codes as olveady form part of Frpghid Taw {for example, the Bills of
Exelumpr At 1822 and the Kale af Goeeds Art 1891} vepresent, for (he st
pert. statement: of the oo Inw and statute law as it eaisted ot the time of
coddification, ne attemipt being made to alice the Tnw,

o0 -3 M
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In the work on the Code the two Commissioners have alse heen
mindful, in the Tipght of Britain's applicntion te join the Common
Market, of the imporianee of achicving karmonization with continental
systems,

These two codification exercises are now well under wiy but
their complelion eannol b expacted for some tiine, The First Pro-
gramme also contained a number of items of mare limited scope, some
of which hoave been dispused of. An example is Hem XIIT: a con-
slderation of the probloms raised by the decision of the House of
Lerds in DY v, Bmith,® (hat is the guestion of “imputed criminal
intent”. The Cobumnission recommoended that where an accused's intont
or foresight iz relevant te his Nability under the eriminal law, the
test of such intentl or foresizhit should be “subjective™. 1 “Phis recorn-
mendation was implemented by .8 of the Criminal Justice Act 19267,

The combination of law reform items of waryving amhbit mukes
it possible o procced with rescarch on some subjects while eonsulta-
tions with ouiside bodics and individuals are being carried oul on
others.

In Novemboer 1957 a Second Programme?? was subymiticd o, and
apjwoved by the Lord Chaneelior, Tt contained just (hree Hems: the
codification of {le eriminal law, the codifleation of family law and
the interpretation of wills, We may consider the first of these items
as an Hlusiration of the detailed organivation and execution of a
specific Iaw reform study,

em XVITE of the Sccond Programme of Law Reform recom-
tmendds that thore should be a comprehonsive exmmination of the
criminal lasw with a view in its codification, This, of course, will be
a complex and lengthy operation and it is not, therefore, possible to
map oul all stages of the evercise; but, as a start, three topics are to
be examinod. The first and most fundamental is o consideration of
the pencewd principles of the eriminal law by the Commission itself
assisted by a Weorking Party whose members include judpes, lawyers
from all branches of the profession and representatives from the
Home Office. Two of the Law Commissioners act as joint chalrmen
of the Working Parly and a third Commissioner is also a member,

A werking paper’? has boen published by the Commission sot-
ling out the topics which are to he discussed by the Working Party
and what form the frameworl of what wil} ultimately be Part I {The
General Part) of the Criminal Code will take. As work progresses on
this agenda the provisional eonclusions reached by the Conumnission
and the Working Party will be published in the form of a succession

1961 A 200,

30 “Impoted Criminud Intent {Froctor of Pullic Prosecutions v, Smith)” (Law
Commission Publication Ne, 105,

1 Taw Commission Publicelion Ne. 14

12 Published Waking Paper No. 17,
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of working papers consisting of sets of propesitions accompanicd by
explanatary comments, Comment, crilicism and sugpestions will be
fnvited on these working papers which will e widely circulated both
within and withiout the lepal prefession. The Commission is alse in
close touch with specialists in ether diseiplines whose expertise and
experienee can confribute Lo the formulation of the basie principles
of the criminal law., Relevant eriminological and sociotogical data, as
well as advice on the easmnissloning and feasibility of rescarch pro-
jects, ave available Uvough a spocially constiteled Advisery Panel of
Social Scientisis,

Simulfanecusly with this study of the “General Part” of the
erlminal iaw, the cxamination of cortain specific groups of offences
has becit nitiated.’™ This work is being shared between the Com-
mission and the Home Seerefary's Criminal Law Reovision Commitiee,
which is to undertake a review of offences against the person (in-
cluding homicide) and zoxual effences. The third aspect’of the eriminal
Taw so far plunned for examination is “extra territorial jurisdiction
in criminal offences”, for whicl the Commission itself is rosponsible,

This pattern of work is of coursa peculiar 1o the particular pro-
jeet which we have been discussing sinee working technignes must
be adaptable to (he needs of any particular inquiry. Generally speak-
ing, twa stages can be jdentifisd hefore recomnmendations are finally
made: research and eonsultation. It is at the research stage thal
experience and materials from other jurisdictions may be considered.
The 1965 Act has in fact made iU a specifie duty of the Commizsion
“lo obtain such information us to the Yopal systems of other coumtries
&s apprears to the Cemmissioners likely to facilitale the performance
of any ol their funciione™ 23

Cnep research has boon completed the results of the Commission’s
preliminuy deliberations are distiéifed into the form of a working
paper which sets ot the existing Inw, indicates the defects which in
the view of the Commissfonoers require correction, aml makes ton-
tative supgestions for reform. This is the genera! practice, and en
the whole this methad of con<ultation has been found preferalie Lo
issuing peneral invilations to submit nemaranda of evidence, A work-
Ing paper focuses the mind of the rearder direetly on the Itsues in
question, saving time and worli bath for the reader and for the
Commission as the eventual vecipient of the reader’s commenis, Tt
also allows these who are consulted an epportunity of sceing the
direclien in which {(he commission’s thinking iz maoving at a stage
when 1t is not ton Jafe for the Conumission to be diverted from an
unacceptable or unwise course. Tt is through consullation on specifie

13 Blalickons damege to property, forgeer, porjury, bipamy and offences agains
the marriage law, ofleniees against the person {incduding komicide) and sexoal
offonces, Seo Second Programue of Tasw Reform (Law Comunission Publica-
tien No. 14) page 6.

W s3(1)(1n.
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projecis as well as periedic meetings with the three chief repre-
sentative bodies™ of the lepal profession that the whele professlon
{s given an opportumity of participating in the evolution of the law.

In a country with a lugal tradition as ancient as ours one problem
of wlhich any law reforin ageney must be aware is the Torm of the
Taw and its arranpement and accessibility, The law of Bagland is to
be found in soine 3,000 Acts of Parlizanent dating from the thirleenth
century, In puany volumies of delegated legislation made under those
Acts, and in over 300,090 roperled cases. In many cases codification
will be the ideaxd method of reducing the number of sourees of the
law while at the sane toe rendering it more readily comprehensible,
Two other techuiques which are concerned rather with the form and
arrangoient of the law than with its content are consolidation and
statule law revision, The Act of 1865 roguires the Cominission to pre-
pare from tirie te Ume at the roquest of the Lord Chancellor com-
prehiensive projrammes of consolidition and statule law revision and
to undertake the prepavation of draft bills pursuant to such pro-
granmumes. e

By “consolidation” is meant the process of combining the legis-
Tative provisions on a single topie inte one coherent enactment, This
in iseld will make the law more acees:zible and may in some éascs
n=efully precede eomplels codification of thal branch of the law in-
cluding not only previcus legislation but also  judze-made Taw.
"Statute Law RHevision™ is the process of oliminating olsolele and
unnceessaty cnactiments from the statute book -~ an eperaiion which
facilitates the later process of consolidation and, where appropriale,
codificatien. Work on the First Progromaue ot Consalldation aned
Statute Law Hevision!? Is now wed in land, 1 includes the con-
solittation of such major areas of the law as the Incomp ‘ax, Rontld
and Road Traffic Acts

We are 2lsn kecping in elose touch with other develepmoents
dirceted towards nproving access to legal sources. Compulorized
techniques of inforiation retricvisd may represent one answer to Lhis
problem but the praclitioner and luyman are likely to pain mare
immediate benefit from the proposals of the Statute Law Commitice
to produce a new official edition of Publie General Statutes in foree,
The present official edilion consists of the Third Edition of Stalutes
Revised (32 volumes) containing thaze stalules passed bolween 1235
and 1918 and in force on 31t Deconler 1948, The serond part con-
sists of the annual velunes: of ihe Dublic General Acts from 1049

15 These are the Goneral Council of the Dar, the Tow Secicly (Solicitors) and
the Spciety of 'ullic Teachers of Law.

6 8301343,

17 Jaw Commissieon Pullication Ne, 2. . )

B This iterm has now beent complered with the enactment of the Reat Act 1063,
See the Commission’s Third Avnual Ropert (Faw Commission Publication Mg,
15), puragraph 73,
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onwards. The Stametory Pubdications ONice propaves annoally a
volume of Anmofalions 1o Acts which conlain divections for amending
the volumes of the olficial odition in accordanee with the changes
made by the yoar's kepishadion. By 19065 the state of {bis edition can
onty be deseribed s deplorable, Oue volume (Tor 1ho year 1953} is
owi af prind zud, therefere, unobiainable: atinost ane Hlurd of all the
pages in the edition has now boen c:mcr-l]:_e_i and many of the remain-
inp pages are disficiod by amendments and deletions- thot is, of
courae, assurcing hinl the owaer of the volumes has had suificient
time anit resourees (o make all {ie nocesspry anpolalions. The Statute
Law Comumitteo bas, therefore, proposed that e now official edition
be arrangod by sul.u:ct rothior ihan chrenologically, and in o con-
venient oze-leal forn ' The Laow Commizsion has wermly weleomod
those sugpections as camplomeatary to theiv own offords in the ficld
of concolitlation ard statule low pevision,

Tterns listed in the Commission’s prograrmame of law refern and
statute law revision and censolidation do not ropresent the sum total
of i1s work, The Commissioiers are reguired by statute 10 receive and
consider any properals for the reform of the Iaw, which may be made
ot referied Lo thom,™ Inevitaldy maost law reform proposals ermanate
fron: the legal profession - eithor from the judpes or from ine
dividuals and  Lodics erpresenting  the academic and  practising
pranches of the professuon, Only in a small minorily of cises s no
action taken nn these propesals, atthouzh the pressure of work often
pecessilates the posipopement of suggestions for later eonsideradfion.
The remaining propossls are cither ineorporated inle an eoxisting
programme Hon or rrfereod to gther departmente, commiitoes ete,

The broad compass of maisy o the progresome tems pormits
action to be 1akoen pot rﬂv%y on prroposnls from sutsids the Commission
bt alse allows the Commissicners, on their own Inhiaiive, ta make
L recommentdutions coneorning maliors of importance or urgency which'
are ln'uU'th to Yight from time o thne. The Fauuly Provizion -Act
of ]‘? G5 mr‘,l;ms aies cortidn proposals dosigned to romedy the unsatis-
iy ;u.m}ﬂd Ly three cases dreided in 1963 and
= were formulated By the Cefmission in the
m.aiut nf 1:~. gonm": roviow of family law®

One further function of the Commission, as lafd dewn hy statute;”
remains to Lo discussed --- the provision of asdvice and nformation
to governmont departrients o other authorities coucerned with the
reform or amendmenit of any ‘bratch of the law?2d Thi= is nnother -

12 See thwe Cenmunission’s Third Aunval Tepart {Law Cororission Pyblication
Mo, 15), paragraphs 557, ’

201065 Act. s (1) {a). . : . R

2L Sup the Comnision’s First Annuzl Repart {Lasw Crmoussion Puhlici;tion e,
4) ot pwiagraph 62

22 Trem X of ithe Fiest Tioegiatune {now e NYX, Second Progesunne}.

1955 Act, s301) (), :
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aspect of thw co-ondinating responsibility of the Commission. I we
are adequately to discharze our duiy Lo leep under review all the
law with a view to its systematic dovelopmesl and seform, then 3% s
vital thal wo are given the oppertunily of ensuring that the lopisia.
tlon which is promoted by the various povernment depariments re-
maing in step with the developmen? of the gemorad vw, It oshowld be
noted, hinwever, Ui while departments are increasingly socking the
advice of the Law Commission there is no didy on their part 1o 1o so
—— the Commission can only wel in response o a requesl. Ohe such
request was thal roceived by the Commission in Decornber 1067 from
the Ministry of Labour (now the Department of Mmptoysment and
Productivity) fur advice on the review of the form and seope of e
Factories Act 1961 snd allicd igrislation, While this beanch of the
Yaw is speciabized fu the sense that its applieatios iz limiiod to a
particular, though of course imuurtant section of the comniinliy, a
review of this kind invelves guestions of princijde touching funda-
montid asprets of bew reforn: and the geaeral by - sueh quesiions
as the form and strvetore of ctatubes asmd sehordingte iogistatjon,
the place 6f stricy Hability and the apprapriate coiminal mancelions in
social legislation of this kil

Of pevhaps more gencral interest to Canadion readors, in the
Hpht of the enactownt of the Canadizn Diverce Act of 168, was the
veference 1o the Commiusion, Uiidep 81 00) of the 1963 Acl, of tho
Repori of a Group znpoinied Ly the Arvcibishop of Canterbury
entilled: “Pulting  Asender: A Divores Lew for Contemporary
Soelety™. Thix alse sarves 20 an Blastiation 6f how (e Cormmission
procecds in a controversinl fiedd Yke that of divorce, The Archbichaop's
Group reoommicivded, infer alis, the abolitios of alb exisiing: prounds
for divoree amd the substitution of (he Breabidern of the mugriame
as the sole pround. The eazidnation of the rrognds for diverce foli
conveniently with Tten X ef the Commissian’s Fipst Pragiumime,

In their report™ to the Tord ClanceYorr on thic reforenee thn
Commission recopnized hat it was for Parbizment to scltle such
controversinl soeiad fscurs as e advisability of extonding tha present
grounds for divorcs. They pointed pul that thew rerardod their func-
tiom in sued) eases . the Timited one of assiziing the Iopislature and
the general public in considering theoo fecstions by indicwting the
implications of vurions possible coutses of aelon. Thus while the
Jurisdiction of the Commissioners is in no way confined te what is
someiimes described ax "lawver's law™, they, as o body of lawyers,
are aware that their expertiss is a5 seeh and U where impreciant
sogial Issues are involved the wltismate policy fudsrments musn e with
the community at Targe as represeniod Ly Parliamoni.

[N

1 See Thind Anral Bepmt (Tavw Conuniscinn Publication Na. 15) at para-
grapk GO(3i}, . .

25 “Grownds of Dhivorees The Field of Chojee™ {Law Commisticn Tublicstion
Ko /)

[T
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Bul of course there is really no sensible distioction botween
Hlawyer's law” and sociad degisdstion — merely a peadation in the
extent to which the social juggments which have inovitably 1o bhe
made excite publie controversy. Even the Report on the Reform of
the Geowwls of Divoree,® in which the Commission made 140 recom-
mendations bul set oud the pessibic forn which reform might take,
started from Gwo proemises swhich, though hardly contentious wore
undoubtedly sacial julpments, Thoy are sel out In paragraph 15 of
the Report:

“Accordingly, as ¥ sooms to B, 4 good divoree by should
teck to achiove the follewing ohbjeciives:

{1 To bultress, rather than o undermine, the stability of
marriage; and

(il Whon, ropreltably, a marrinse has irrelvievably broken
down, o cnable the ampty lopad sholi Lo be dostroyed
with the maximun: fairness, and the minimum bitber
ness, disfress and humitiniion,”

I beliove that provided the Law Comniission remains awaze of its
limiations s a spocialist body B can mike a valuable contribuation
to the resolution of soein] problems, nat only by the deployment of
Yegal skills but ales, throusk the processes of consuliation and re-
search, as a mediom for the eollectinn snd assimilalion of inlormation
gleanad frotn other felds sl as the seeinl and ceonomic sciencos.

The Law Commission has now heen in exislence for over three
yoavs, 1L s nol of eotrse for one of ity members £ poass juderment
on iis achlcvansnls even i any assessment worn possible afuer wo
short & life span, Fhe lepisbeive froits of many current projocts
which ore being warked oo dntensively cammoet lizpe to be reaped for
some Lime yebo At this staoe i the Commilssion’s history T prefec to
look forward rather than back, Pwa particular problems pove chal-
lenges o the eauce of faw yeform, each of which in different ways
stem from one rather obvicus fact —- this is that Parliunent by
enacting the Low Commiznsions At has recoginized thal henceforth
the development of (the Lew is primarily the function of the Iegislature
rather than the courts, S SR

The first problem that I wani (o discuss iy the practlival one of
devising the most oifichnt means of transiating the Commission's
‘recommendationsTinto fnneied Taw, Part of b Aiffienlty {5 the Tack
of Parliameniary time which, divided us it is belween Yaw-rnaling
and contied o the exectitive, severoly Hmits tha opporiunitios for intro-
ducing law reform meosures which are not ressrded as important
politically. The remedy Les in the reform of Parliamentary procedurn
and in particolar in the greater wic of committess. One step in this

® Ik

LR BTN
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direction is the provision for the trapsfor of the Second itoading
debale on non-controversial Bills o an all-pariy Slanding Comnittes
of the House of Commons, This procedure is designed to expedite the
passage of such bills Ly ranovisg them fran the Boor of the Tiouse,
but its utility is dependent both on the willingness of the Jouse to
freal a bilk as nop-controversial und en the afUitude of the Oppnsition,
whose consent is required before tha procedure can be involked.

But to fid time in the aoewded Parlizmeniney timetable is only
to surmount he first hurdli, Tis problem is then o ensire that the
measure can be safely steoced (hrouph what Sir Mackeozie Chnlners
cilled the “shoals and guicksunds™ of Parliamont. r¢oa bill s
short there may be Ltile ditficully but in the case of ma o bills sueh
as eodifications there is always & sisk that an claborale aimd ntugrated
measure, prepared afler thurourh and time-consuming rescarel) and
consultation, will be vebnersble {o the ignorant or (e tninsiructed
amendisent, To guoie Chaliiers again

“When a bill is introduecd which professes-to alior the law,
it comnes at once into the calegory of opposed measures.
Every momber considers himself justificd in expressing an
opinion, and as {ar us e ean Iy giving cffect 1o his apinion
on each and A ef s provisions. The result §s that 1he
measure is so hacked and howed a2 hy ili-advised and huasty
amendmeonts that It ererpes from Commilles wholly dis-
figured.™ 7

I do nol of course suzrest thal Paclianient wighl to give unqualified
sceeptance to anything which the Law Coimaission puts before it,
Bat Chalmers' strong words do indicale o danger foons which Parlia-
ment musi protest iteelt 9 the years of work which have goue into
the preparation of, say, o draft code and report are not to be wasted.
Greater use of cotmmitices to provide expert and detatiod scruting
s only part of the answor. Leny and comiplex picees of legislation
must have skilled puidance throuprh both chambors, but in fact there
is no Minister In either Yiouse with a direct respattsihility for law
reform., The Law Officers in the Commens alveady enrry heavy re-
sponsibitities and in the Tords the Lord Chuececllor is overburdened
by his multifartous dutiew

Two models of lamon between e law roform agency and he
legisiature are instructive. In Now Yerk for example, fows menthers
of the legislature sit as ex-offivio membors of the Law Revisien Com-
mission, They have the duty of introducing bills draficd by the
Commission and of gulding thom through the legislaivre. Clearly
this arrangement has much to recommend it but §t suffers frow the

ST O(IB86) ® LB 125, 133 And thearn s more than o prain of trath intihe
remark which Chatiners quotes, ot the sune pages “A 41 usnally pocs inta
Parlinmont in the staiy iz whieh it nught fo same gul, and ecines ond in the
slate in which it ouglt to ge in”
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disarlvantage that B omight apposr to camprimise the pon-politicul
sintus of a spoaalist advicory boldy sueh as the Law Commission,
Perhaps the ullimate solution Livs i the second approach, through
the creation of a depariment of justice, which, guiie apart from its
other advanfages in rationalizing the preesent division of responsibili-
ties for the oporation of the fegal system, would provide a minister
who eould handdn law seform bitls In the Conruons and act ae a link
between the Cortamission and Parlisment.

Finully, I wart to look briclly at the other consenuence which, I
suggest, flows from the preaber yeliance on enacted low which we
are to see in the futwree. The simple fael s that the eoarts and the
profession will have to adjust o inlerpreling and applying law which
derives ncreasingly from stadule in the form, svenivally, of comn-
prehensive eoder, This will fnevitably meen a change in the judge’s
traditional role of creative Low-saking, The Law Cotumission has
recognized the Importance of the roles of siatulory interpretation by
inclading this tapic in ils First Programme (Jlem XV, Ina working
paper? (produced joirdly with tle Scollish Law Commission) it has
been supested, first, that words must be read ine their context;
secondly, thal the context must include all olher enacted provisions
of the statute; thirdly, that it should ales include the reports of
Royal Commissinns and sitailar coanmittecs, and any olwr explana-
tory mealeriab that might be made available by Parlinment. Finally
it is sugpested that if the statute has failed to express an intention
which covers the parlicular eircstances of the case, the court
shoutd be ready 1o argue hy anadogy from olher provigions in the
statufe, so as to give clieet 1o ils intended purpose.

Allied with {hiz subject iz the whale guestion of sfare decisis,
Dors the need for cortainty i the law demand that previous inter-
pretations of the code should have binding foree In subsequent cases?
Or will this defear the object of codification by leading to the accretion
of qeantitics of casedow beneath which the words of the code soon
becorme buried? Just how muchk room for manoovre ouight individual
judges to have?

I do not preiend that we have the answors to all these questions
but ¥ am sure that e kepad profoession will be zble Lo meet whatever
demands the Law Commission, through Parliament, makes on it in
forging a Hving, socially rolevant zystem of law in the true spirit of
the English legal tradition.

—Gth January 1963

i . ..
28 Jaw Comnissinr Published Warking Paper No. 14 {Scotish Law Conunission
Memarandum No. 6.



